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Foreword I
‘Abdullah b. ‘Abd al-‘Aziz b. ‘Aqil

o PG s
~ENGERE

In the Name of Allah, the Most Gracious, the Most Merciful

Praise be to Allah, and peace and blessings be upon His slave and
trustworthy Messenger who said, “When Allah wishes good for
someone, He bestows upon him the understanding of religion,” and
upon his family and the prosperous and blessed Companions.

Our teacher, ‘Abd al-Rahman b. Nasir al-Sa‘di was one to whom
Allah granted understanding of the religion so much so that learning,
teaching, and writing about the religion occupied the majority of his
time. His work Minhdj al-Salikin wa Tawdih al-Figh fi al-Din is the most
important of all his works on Islamic figh. Though the book is brief in
words, it comprehensively covers all the major themes.

Imam al-Sa‘di was thoroughly engaged in the work even before
putting it in writing, then showed interest in it while compiling it, and
being pleased with it after its publication. He would praise this book
before his students, and encourage them to memorize, learn, and teach
it.

He wrote a letter to me concerning this book on the 13% of
Muharram, 1360 AH along with a copy of the book while I was in Abii
‘Arish, working there as a judge. In this letter he wrote the following,
“I have kept it brief, and thus it is the briefest of all the summaries
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of figh works that you know of including, Mukhtasar al-Mugni‘, ‘Umdah,
and Akhsar al-Mukhtasarat; in size it is smaller than all of them. Each
chapter is confined to only that which is necessary to be mentioned.
Despite that, it is very clear and covers all the arguments.....” See al-
Ajwibah al-Nafi‘ah, pp 90-96.

The following are the advantages of the book: It limits itself to the
issues that frequently occur and people are often in need off. It offers
the evidence [for the opinions] without going into a length [discussion
about them)]; rather, at times the author keeps the issue limited to the
text of the hadith regarding it, thereby making the hadith itself the
proof for which the argument is sought and the argument required. In
short, what the book contains is more than what it shows.

Several editions of the book have been printed, but no edition can
be declared pure of any mistakes, shortcomings, and misplacement of
the text.

That is why Muhammad b. ‘Abd al-‘Aziz Al-Khudairi, lecturer from
the Qur’anic Studies Department in the Teachers College in Riyadh
drew his attention to the publication and dissemination of this work.
He published it after comparing it with two manuscripts; one of which
was written by the hand of the author himself.

Thus, this edition is the soundest of all the editions of this
book. Besides it is also characterized by the quality of the printing,
characters, pages, and binding. There are punctuation marks, citation
of the Qur’anic verses and the hadiths of the Prophet, explanation of
some of the ambiguous words with their diacritical marks, as well as
the introduction of a numbering system for the issues discussed. Every
issue is introduced in a new numbered paragraph, thereby highlighting
the issue so that a person can easily get to it. The issues discussed
number six hundred and seventy nine.

Additionally, the preferences and views of the Shaykh have been
put in the footnotes from his other works, regardless if the notes added
something to the book, elaborated on its points, or amended something
in it.

Thus, the researcher has served this book, its author, and the
readers, and has earned for himself a great reward, Allah willing. It has
been related that the Prophet said, “Allah will make three men enter
Paradise for a single arrow [shot in His cause]: the one who makes it,
the one who shot it, and the one who passed it to him, thereby helping
him, It was narrated by Abii Dawiid, Tirmidhi, and others.

Hence, it is my advice to my brothers and my students to give

vi
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importance to this book, and to memorize it. This is because it is
considered a summary of all summaries. All capacity to do acts of
righteousness come from Allah, alone. Allah’s blessing and peace be
upon our Prophet Muhammad and his family.

‘Abdullah b. ‘Abd al-‘Aziz b. ‘Aqil

Ex-President of the Permanent Commission
of the Supreme Judicial Council

vii






Foreword II
‘Abdullah b. ‘Abd al-Rahman al-Bassam

SAGE
In the Name of Allah, the Most Gracious, the Most Merciful

All gratitude is solely due to Allah, who grants understanding of His
religion to whomever He wills. Peace and blessings be upon the one
whom Allah sent as mercy for all the worlds, as an illuminating lamp
for the travelers, and [may the blessings be] upon his family and his
prosperous and blessed Companions.

This is an introduction to this useful treaties entitled Minhaj
al-Salikin. We shall speak about two things: 1) the book, and 2) the
research done on it.

Regarding the book, I will like to share a story about its inception
and production. In 1359 AH, a student passing the elementary school
in the city of ‘Unayzah could not find a middle school or an academic
institute [to attend]. Therefore, the highest degree one could obtain
in that center was an elementary degree. The majority of the young
men in that area would have liked to continue their studies, but at that
stage they were in that phase of their life that it was not good to go
away from their family to a bigger city in the Kingdom.

At the same time, in 1359 AH the construction of the Public Library
in ‘Unayzah, may Allah protect it, was complete. Our Shaykh, ‘Abd
al-Rahman al-Nasir al-Sa‘di, may Allah shower His mercy upon him,
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intended to initiate higher studies for his students, who could access to
the full resources of the library. He asked Shaykh Muhammad b. ‘Abd
al-Aziz al-Mutawwi‘ and Shaykh ‘Ali al-Hamd al-$alihi to teach these
young students in the library during the time when he himself was not
delivering lectures to his students. If both the classes coincided then
the youngsters would be taught in one of the corners of the Central
Mosque. The lectures for these young students revolved about tawhid,
hadith, figh, and grammar.

Tawhid was taught from Thalath al-‘Usil, and the like. Hadith
was taught from al-Arba‘in al-Nawawi. Grammar was taught from
al-Ajramiyyah. However, there was a hurdle in teaching any of the
summarized manuals of figh from the Hanbali School to these beginner
[students]. The reason for this was two folds:

1. The summarized figh of the Hanbali School did not go beyond the
most famous views according to the School of Thought, while
some of those views have been abandoned as there are sounder
views on those issues that are ascribed to the other Schools of
Thought.

2. The available summarized works comprised of complex texts
that offered difficulty to the beginner [students] to access the
intended meanings of those passages, to understand them
completely, and to retain them.

It was for this reason that our Shaykh, may Allah be merciful to him,
authored this short but beneficial work. In it he offers a single view of
the School on an issue, regardless of the fact that it is in accordance
with the famous view of the Hanbalis or that of another School.
These expressed views stand out from the other views because of the
soundness and rationale behind their rulings. However, the expressed
view does not stray from the views of one of the other three Schools of
Thought.

This summarized [figh] has the following important distinctions:

1.  Ease of the text and clarity. This trait of the book brings the
meaning closer to the words used, and simplifies the text for
the reader.

2.  Its sentences and text have been taken from or are based on
the Qur’an and the sound hadiths. Thus, the sentences produced
contain both the ruling and the arguments, and guarantees
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purity from erroneous words and meanings.

The author does not restrict himself to the famous views of the
School; rather, he has chosen the views that are the soundest
and can be found in any or all of the other three Schools.

The author confined himself to the most important issues and
rulings that are relevant to the worship and normal practice of
the believers.

The author wrote this book for the beginner [student]. He had
his senior student, Muhammad b. ‘Abd al-‘Aziz, teach it and
discuss it with his students. If any word or expression needed
to be clarified or changed, then he would refer it to his teacher,
the author. This method caused the book to grow and be well
researched; sound in meaning and in its words.

As for the research done on the book, then I have the following to say

concerning it: The researcher, Muhammad b. ‘Abd al-‘Aziz al-Khudairi,
may Allah protect him, provided a great service to the beginners of
figh through his work on this book. He has brought it to light in this
beautiful form; the polished garment with which he has adorned it is
made up of the following: )

1.

The author did not furnish any references for the hadiths
quoted in the work, as he considered the ease and comfort for
the young students who would memorize it. The researcher,
however, took up the task to furnish the Qur’anic and hadiths
references, thus relieving the student of the burdensome task
of doing the research to find the references. He has also placed
the quoted text and traditions in a way that the person who
follows them would not deviate.

The researcher offered some annotations, either in order to
complement a theme or to specify a sentence in the text. In the
majority of these annotations, he has relied on the other works
of the author, while in a few cases he has used other sources.
Thus, he has complemented the work of the author from the
author’s own works and from his own knowledge.

The present research has placed the entire work in a proper
order and sequence. Thus, he has done a service to the readers
like that of a teacher to his students, or a commentator to a
speech. This way he has made the themes easier and made more
accessible that which was difficult.

xi
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Due to all this, I advise those that have assigned themselves to
teaching this book to teach it to the appropriate classes. I also advise
the students to make this book a stair towards their study of figh and
make it an entry point before they tread on the major works [in this
field]. Allah alone is the Bestower of all capacities to perform obedient
actions. Peace and blessing upon our Prophet Muhammad, and upon
his family and Companions.

‘Abdullah b. ‘Abd al—Rahmﬁn al-Bassam
Member of the Council of Senior Scholars
04/25/1421 AH

xii
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In the Name of Allah, the Most Grac1ous the Most Merciful

All praise is for Allah, the One who legislated upon us alaw that is perfect
and complete, and may His blessing be upon Prophet Muhammad.
The subject of Islamic jurisprudence (figh) is a fundamental science
that Muslims must have knowledge of. Humanity has been created to
worship their Creator, and it is through this science that they are able
to attain the knowledge of what is required of them in terms of that
which is permissible and that which is impermissible. Figh refers to the
study of the different actions and statements addressed by Islam and
their rulings.

The purpose of this book is to acquaint the reader with the figh rulings
on matters that pertain to their religion. The book has been written
by the author in a simplified manner, choosing only the opinions that
he deemed to be the strongest along with their evidences. It is an
excellent book for a beginner as well as those who are more advanced
in the subject.

‘Abd ar-Rahman b. Nasir al-Sa‘di was born in the city of ‘Unayzah,
Kingdom of Saudi Arabia, in the year 1307 a1/1885 ce to Hamad an-Nasir
al-Sa‘di and Fatimah bint ‘Abdullah al-‘Uthaymin. His father was the
imam of Masjid al-Mas’wak’fa. When he was four years old his mother
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passed away and when he was seven his father passed away, and he
grew up as an orphan under the care of his brother. He memorized
the Qur’an before the age of 11 and mastered its recitation under the
Qur’anic teacher Sulayman ad-Da‘miji.

Afterwards, he studied under the scholars of his city, among whom
was Shaykh Ibrahim b. Hamad al-Jasir (1241-1338 an). Shaykh Ibrahim
had studied in Sham (Greater Syria) and in Iraq, where he lived for
some years. Al-Sa‘di studied under him for the duration of his judicial
term from 1318-1324 au. Another teacher of his was Shaykh Salih b,
‘Uthman al-Qa’di (1281-1351 an), who studied in the Hijaz region and in Egypt
for 17 years, until returning back to ‘Unayzah. Shaykh Salih took over
the judicial duties from Shaykh Ibrahim b. Jasir in 1324 an, and he held
the post for the next 27 years until his death. Al-Sa‘di remained close to
Shaykh Salih and studied under him until the latter’s death.

Another scholar under whom the young al-Sa‘di studied was the
senior scholar of hadith, Shaykh ‘Ali b. Nasir Abéi Wad1’ (1273-1361 an)
who had traveled to India to acquire knowledge. He studied there under
the scholar ‘Allamah Nadir Hussein and under the well-known Indian
scholar Allamah Sadiq Hasan Khan al-Qanuji. From Shaykh ‘Alj, al-Sa‘di
earned ‘fjaza (certificate to teach) in riwayat (hadith narrations).

Shaykh al-Sa‘di also studied with Shaykh Muhammad Amin ash-
Shanqiti (1289-1351 au) who was originally from Mauritania, but
traveled through the Islamic world and even fought against the English
in Basra. Shaykh ash-Shanqiti arrived in ‘Unayzah and remained there
for 4years during whichtime al-Sa‘distudied under him. Othersscholars
under whom al-Sa‘di studied included Shaykh Muhammad b. ‘Abd al-
Karim al-Shubul, Shaykh ‘Abdullah b. ‘Ayada, Shaykh Muhammad b.
‘Abd al-‘Aziz b. Man{’, Shaykh Ibrahim b. Salih b. ‘Eesa, as well as many
others. Al-Sa‘di studied under these great scholars, learning from the
the various fields of Islamic knowledge, and benefited immensely from
them. Under their tutelage, he studied the books of Shaykh al-Islam
ibn Taymiyyah and of his student ibn al-Qayyum. Allah opened within
him a desire to learn and gifted him with immense knowledge, which
can be attested to by anyone who reads the works that he authored.

Shaykh al-Sa‘di was well known for his knowledge, piety, and
humility. Shaykh Muhammad b. Salih al-‘Uthaymin (d. 1421 au/ 2001
ce), one of his students who became a great scholar in his own right,
said, regarding him, “[He] was exceptional in regards to his excellent
conduct and his humility to the young and the old. He was a person of
worship, asceticism, and scrupulousness. He was a scholar of Islamic

i
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Jurisprudence (figh) and Prophetic narrations (hadith), and was an
exhorter, speaker, linguist, and author. He combined within himself a
slew of Islamic sciences.”

The former Grand Mufti of Saudi Arabia, Shaykh ‘Abd al-’Aziz b. Baz
(d. 1419 an/ 1999 cr) said, regarding him, “He had a great concern for figh.
[Whenever] there was an issue involving a difference of opinion, he
would pay close attention to the stronger one along with its respective
evidences. He would hardly speak unless there was benefit in it. I
sat with him on more than one occasion in Riyadh and Makkah and
he would only speak in issues of knowledge. He was humble and his
character was excellent, and whoever reads his works will realize
his virtue, knowledge, and concern for textual evidences. May Allah
bestow His vast mercy on him.”

Shaykh al-Sa‘di passed away in ‘Unayzah in 1376 au/1956 c leaving
behindawealthofknowledge.Heauthorednumerousbooksandtreatieson
various Islamic sciences. One of his most famous works was on tafsir
titled Taysir al-Karim ar-Rahman fi Tafsir Kalam al-Mannan (The Facility of
the Most Noble, the Most Beneficent in the Commentary of the Words
of the Most Benevolent) better known as Tafsir as-Sa‘di, which we had
the honor of translating and is now being published. He was also an
amazing scholar in the field of Islamic Jurisprudence and wrote many
works on the subject for both the begginer and the advance learner.
One of his other great works is Minhdj al-Salikin (Path of the Wayfarer),
which has been titled appropriately as a guidebook for those seeking
to study Hanbali figh .

For purposes of this book, the following methodology has been
applied. Glorification and invocation after certain names have not been
used in order to maintain the flow of the text as much as possible. It is
assumed that the Muslim reader will mentally insert these invocations
after the names.

I would like to take the opportunity to express our praise and
gratitude to Allah for giving me the opportunity to work on this
important project. A project of this scope can never be the by-product
of only one individual, so I would like to express my deepest thanks
and gratitude to all those who were involved in it. I would also like
to mention that the majority of the annotations that are found in the
work have been translated from the Arabic version that was edited
by Muhammad b. Abd al-‘Aziz Al-Khudairi. However, not all of his
footnotes have been translated; only those that were deemed to offer
additional benefit to the advance reader, were translated and inserted.

iii
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I also did not follow the format and layout that was employed by him
in his Arabic version; rather, a layout system that I felt would offer
the most benefit to the English reader was instead employed. Certain
Chapter were moved around to give a better flow of the text for the
reader. These changes have been clearly marked with an annotation.
Those footnotes that are from me have been labeled with a [TN] at the
end.

I ask Allah to bless all of those who were involved with this project
and to give them a share in all the rewards that He will bestow on this
project. I would like to take the opportunity to dedicate this work to
my baby daughter, whose constant smiles at me while I worked on this
project are forever engrained as a loving memory in my heart.

S. ‘Abd al-Hamid

iv



Introduction

SRS oy
In the Name of Allah, the Most Gracious, the Most Merciful

All praises are due to Allah; We praise him, seek His help and His
forgiveness. We seek refuge in Allah from the evil of ourselves and our
actions. Whomever Allah guides, there is none that can misguide him,
and whomever Allah misguides there is none that can guide him to the
straight path. I bear witness that there is no deity worthy of worship
except Allah, and I bear witness that Muhammad is his last and final
Messenger.

This is an abridged book on figh in which I compiled the fundamental
Islamic principles based upon the understanding of Islamic
jurisprudence and their evidences, since knowledge is to apprehend
the truth with its evidence. Figh is defined as knowledge of the
subsidiary legislative rulings with their evidence from the Book (i.e.,
the Qur’an) and the Sunnah, the consensus of the scholars, and correct
giyas (juristic reasoning/analogy). I restricted this book to the widely
known proofs out of fear of extending its length. If there is a difference
of opinion in a matter, I chose the strongest view according to me,
following the legislative evidences.
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The Five Rulings":

1. Wajib (C13): It is that for which the committer is rewarded and
the abstainer is punished.?

2. Haram (%i;=): It is the opposite of wajib.

3. Masniin (5425): 1t is that for which the committer is rewarded
and the abstainer is not punished.

4. Makriih (.,;55): 1t is the opposite of masniin.

5. Mubgh (+52): It is that for which committing or abstaining from
it are equal.

It is obligatory on the one who is responsible for his own actions to have
knowledge from figh of that which is required from him concerning the
acts of worship, dealings, and transactions. The Prophet said,

o § 44ia G 4 3
“For whomever Allah wants good, He gives him understanding
of the religion.™

! The author defines the five rulings by describing their legal position. The jurists call
it a descriptive definition. Customarily they make these terms known by offering a
proper definition, which is to explain the reality of a thing, They have defined these
terms as:

« Wajib is that which the lawgiver has strictly commanded to accomplish.

¢ Mandib (masniin) is that which the lawgiver desires to be accomplished but not

as mandatory.

« Muhram is that which the lawgiver strictly prohibits.

« Makrih is that which is prohibited by the lawgiver but not strictly.

« Mubah is that which in itself is neither forbidden nor required.
? His words, “That for which the committer is rewarded,” does not mean that the per-
son who performs such a deed as a religious obligation is always rewarded; rather, he
is rewarded only when he performs it with a true intention to follow the law. Thus,
it can be paraphrased as follows, “That which earns reward for the one who does it
with the true intention to follow the Lawgiver.” This is because if someone carries
out a religious obligation without an intention to carry it as a religious duty, then he
is not rewarded. An example is the showing off by a hypocrite. Similarly, his words,
“The abstainer is punished,” are also not general; rather, they imply that the one who
ignores doing it deserves a punishment. This is because we know that a believer some-
times ignores an obligation, but is still not punished. This conclusion is based on the
following divine verse, “Allah does not forgive the associating of partners to Him, but
He forgives other sins to whomever He wills.” (Q, 4:116) All other definitions should
also be seen in this light.
® Bukhari, 1/164; Muslim, no. 1037.
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(Kitab al-Taharah)

The Messenger of Allah said,

&7 s &

rbl} ¢ m\dyﬂ.u;ubw}!\d\&u\ul.@.w W&rh&\w

QL.,a.Aerj 4;.,.....“?3 ¢ otsJ.“v;L.:‘ 4 ay\..,a.“

“Islam is build on five [principles]: To bear witness that there is no
deity worthy of worship except Allah and that Muhammad is the
Messenger of Allah, to offer salah, to pay zakah, to make hajj to the
House, and to fast during [the month of] Ramadan.™

To bear witness that there is no deity worthy of worship except Allah
has to do with the servants’ acknowledgement, creed, and commitment
that Lordship and worship are not [bestowed] on anything other
than Allah, the One who is without partners. 1t is obligatory upon the
worshiper to have sincerity of the entire religion only for Allah. His
acts of worship, the internal and the external, are all solely for Allah,
and he should not associate anything with Him in all aspects of the
religion. This is the religious foundation of all the Messengers and
their followers. Allah says,

4 Bukhari, 1/49; Muslim, no. 16.
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§ oAU GYE ) o3 ¥) 055 o GG 0 LT
“We have not sent any Messengers before you except that we
revealed to them that none has the right to be worshiped but I, so
worship Me!” (Q, 21:25)

The attestation that Muhammad is the Messenger of Allah entails
that the worshiper believes that Allah sent him to the entire creation
as a bearer of glad tidings and a warner, calling them to believe in Allah
alone and to His obedience. [A person must] believe in what the Prophet
informed off, surrender to his commands and avoid his prohibitions,
and believe that no happiness or welfare can be obtained in this
world or the next except by having faith in him and obeying him. It is
obligatory that the love which [the servant] has for the Prophet takes
precedence over the love for himself, his children, and all of humanity.
We must also believe that Allah aided the Prophet with miracles as
an affidavit of his message, and that He embodied him with good and
high characteristics that are embodied in this religion from guidance,
mercy, and truth, and involves both the worldly and religious interest.
Additionally, we must believe that the greatest sign is the Glorious
Qur’an, along with that which it contains of truth, commandments,
and prohibitions. Allah truly knows best.

Types of Water

As for salah (prayer), it has certain conditions that precede it, such as
tahardh (purification). The Prophet said,

sy e”’/‘i’,%g
g J’.‘.’:’ o

“Allah does not accept a salah without purification.”

Therefore, whoever does not perform purification from minor and
major ritual impurity will have his prayer rendered null and void.
Taharah is of two types: The first type is purification by water, which

5 Muslim, no. 244, however it contains the words, “Salah is not accepted without purifi-
cation.” Bukhari relates it in his introduction to the Chapter: Allah Does not Accept the
Prayer without Purification. Al-Hafiz b. Hajar says, “This hadith has been transmitted
through a number of isndds (chains of narrators) but none of them fulfill the terms of
acceptance laid out by Imam Bukhari. This is why he mentioned it only in his heading
and in the Chapter he records the hadith, “The salah of a person who suffers from ritual
impurity is not valid unless he makes a new ablution.” See al-Fath al-Bari, 1/234.

4
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is the primary type.® Thus, any water that falls from the sky or springs
from the earth is a purifier (tahiir) which purifies from ritual impurities
and filth, even if its color, taste, or smell changes through the mixing
with another pure substance. The Messenger of Allah said,

-

:;; 4u$;3 Y_i}éh ;u‘gﬂ
“Water is pure and nothing can make it impure.”

However, if any of its characteristics change, due to an [addition
of an] impure substance, then it undoubtedly becomes impure and
it becomes obligatory to avoid it.® The essential ruling of a thing is
that it is pure and permissible. Therefore, if a Muslim is in doubt as to
the purity of some water, clothing,’ a patch of ground, or some other
thing, then they are pure. If a person knows for certain that he was in
a state of ritual purity, but is in doubt as to whether he remained in
that state or has exited it, then he is still [considered] to be in a state of
ritual purification. The Prophet said about an individual who believes
that he passed wind during his prayer,

@,
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“He should not leave his saldh until he hears a sound or smells it.”

¢ The second form of taharah, which is purity gained through tayammum, will be dis-
cussed later. [TN]

7 Reported by the Compilers of the Sunan, and it is authentic. Abéi Dawid, no. 66 &
67; Tirmidhi, no. 66; al-Nisa'i, 1/174; Ahmad, 3/16, 31, 86; ibn Abi Shaybah, no.
1505.

¢ The Shaykh says elsewhere, “The correct view is that water is of two types: 1) pure
and it purifies other things, and 2) impure and it makes things impure. The line of dif-
ference between the two types is the change in any of its pure attributes by the mix-
ture of an impurity or filth within it. If an impure or filthy thing mixes with the water
and alters its color, smell, taste, then the affected water becomes impure and whatever
it touches also becomes impure. There is no difference between the degree of change
[that occurs], and it would become impure regardless of the change being little or a
lot, whether the change in color, smell, or taste occurs in the part that is being used for
purification or other, and whether the change is affected through mixing or not. As for
water in which an impurity is mixed, but none of its attributes are changed, then it is
pure. See, al-Mukhtarat al-Jalliyyah, pg. 7.

* The Shaykh says elsewhere, “The correct opinion concerning the confusion between
pure and impure clothing, or prohibited and neutral clothing is that extreme care and
effort should be made to distinguish one from the other, and the salih should be of-
fered in that cloth [which is deemed pure]. See, al-Mukhtarat al-Jalliyyah, pg. 7.
 Agreed upon by Bukhari, 1/237 and Muslim, no. 361.
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[Containers and] Utensils

All utensils, plates, dishes, etc., are permissible to use except those
. which are made from gold and silver, or either of them, except for a
small amount of silver for specific needs. The Prophet said,

2 -
- -
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“Do not drink from gold or silver utensils, and do not eat from it$
plates.'? They are indeed for them [i.e., the disbelievers] in this life
and for us in the hereafter.”

1 The Shaykh says elsewhere, “The sound distinctions (al-furiiq al-sahihah) includes the
use of gold and silver. There are three uses of these metals:
1. They are used in crockery and other similar things, and they are not permissible
for both men and women.
2. They are used as ornaments, which is permissible for women but not men.
3. They are used in armory and weaponry, and is permissible for men [as well as
women).”
See, al-Qawd‘id wa al-Furiig, pg. 155.
2 The version in Sunan al-Nisa’ uses the words sihafuhumd, and safhah is a pot that looks
like a vast dish.
13 pAgreed upon by Bukhari, 9/554 and Muslim, no. 2067.
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~CHAPTER-

PuRIFYING THE PRIVATE ParTs (Istina’)
AND THE ETIQUETTES OF ANSWERING THE CALL OF NATURE

If one enters the bathroom he should enter with the left foot first and
say,

P
& &
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“Bismillah,** Allahumma mmA ‘idhu bika min al-kubuthi wa’l-khaba’ith
(In the Name of Allah; Allah I seek refuge with You from the
unclean and the filth.)”*

When he exits [the bathroom], he does so with his right foot and says,

s0,

‘}.’ULG«} L;.s})\ u"" ‘._,..a.s\ L;JJ\ 413 J.AJ-\ ¢ gl;\J.a.r—

“Ghufranak, al- hamdullllah al-ladhi adhhaba ‘anni al—adha wa ‘afani
(You forgive.'s All praise be to Allah, Who removed from me that
which was harmful and restored me to soundness.)”"’

4 This is based on the hadith of ‘Ali in which he reports that the Prophet said, “The only
thing that screens the private parts of a person from a jinn, when he defecates, is his
saying bismillah (in the Name of Allah).” This narration has been recorded by Tirmidhi,
no. 606, and ibn Majah, no. 297. Tirmidhi adds, “This is a gharib (strange) hadith, and
we do not know of it being transmitted through any other chain of narrators. Besides
its isndd is not that strong. A few things have been attributed to the Prophet by Anas.”
‘Abd al-Qadir al-Arn'Gt says in his Jami‘ al-Usiil, 4/316, “At times a narration becomes
strong and sound (sahth) when corroborated by other hadiths.”

15 Bukhari, 1/242 and Muslim, no. 375. Al-khabath is a male jinn, and al-khubth refers to
evil, which is therefore more general. Al-khabdith, as a derivative of the former, refers
to female jinns, and as a derivative of the latter, refers to evil actions.

'€ Ghufrdanak is reported by Abti Dawiid, no. 30; al-Tirmidhi, no. 7, and he called it hasan
gharib; ibn Majah, no. 300; Ahmad, 6/155; al-Darmi, 1/174; al-Hakim, 1/158 and he
called it authentic.

¥ Ibn Majah, no. 301, but it is weak (da‘if) do to the presence of Isma‘il b. Muslim al-
Makki in the chain of narrators; he is considered weak. Al-Biisayri says, “The experts in
the science of hadith are unanimously agreed that this is a weak narration. The sound-
ness of the wording of this hadith is not established.” Abai al-Hasan al-Sanadi says in his
annotation to ibn Majah, “A similar narration has been mentioned by the author in his
discussion on the principles.” Ibn Al-Sinni (pg. 21) has also narrated it, attributing it to
Abii Dharr. Hafiz b. Hajar has discussed this hadith at length, when he mentioned it in
his collection of the traditions containing adhkdr.

7
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When sitting [to relieve himself], he should lean on his left leg
and set his right leg upright.'® He should cover himself with a wall or
something similar. When answering the call of nature in an open area,
he should go away as far as possible. It is not permissible for a person
to relieve himself in the [following areas]:

roadways,

places where people sit,

under fruit bearing trees, or
anyplace that can cause people harm.

Ll e o

He should neither face the Qiblah nor place his back to it while relieving
himself. The Prophet said, '
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“When you defecate, neither face the Qiblah nor turn your backs
towards it, but face towards the east or the west,”

When he finishes relieving himself,? he should:

1. Perform istijmar®™ with three stones or any other similar matter
that cleans the area.
2. Perform istinja with water.

It is sufficient to restrict oneself to one of them only. However, istijmar
is not to be performed with dung or bones, since the Prophet forbade
using them,” and anything that is given sanctity.

18 There is a similar narration recorded by al-Bayhiqi in his Sunan, 1/96, through a
weak chain of narrators as has been clarified by Ibn Hajar in al-Buliigh, pg. 215, as well
as in al-Takhlis, 1/107. Imam Nawawi has termed it weak in his al-Majmi‘, 2/92. How-
ever, it may be sound on a secondary basis. See, Tawdi* al-Ahkam ‘ala Buliigh al-Maram
by Shaykh al-Bassam, 1/285,

19 Bukhari, 1/498; Muslim, no. 264. The Shaykh says elsewhere, “Based on this hadith,
the correct opinion would be that that facing the sun and the moon while relieving
oneself is not considered disliked.” See, al-Mukhtdrat al-Jalliyyah, pg. 11.

 The Shaykh says elsewhere, “The correct opinion in this regard is that neither mash
(wiping) nor wrenching is recommended as the tradition that lends support to this
practice is not sound, and it is the whispering of the whisperer.” See al-Mukhtarat al-
Jalliyyah, pg. 11.

2 Removal of filth from the anus.

22 See Bukhari, 1/255; Muslim, no. 263.
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Removing Impurities and Impure Substances

It is sufficient to wash the impurities of the body and the clothing, [such
as] stains or anything similar, until the impure substance vanishes
from the contaminated area.? This is because the Law-Giver has not
stipulated a certain number of washing to remove the impurity, except
for the impurity of a dog, which stipluates that the contaminated area
be washed seven times, with one of them being with dirt, as stated in
an agreed upon hadith.*
Concerning physically impure things, they are:

1. Human urine

Human feces

3. Blood, though a slight amount of blood is pardoned. For example
blood that is shed from an edible animal, not including that
which remains in the meat or the veins, since it is pure.

4, Urineand feces of every animal whose consumptionisforbidden.”

Every carnivorous animal is impure.

6. The dead, except for human corpses, animals of liquid substance,
fish, and locusts which are all pure.

N
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Allah says,
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% The Shaykh clarified this elsewhere, “When the impurity is removed by any purify-
ing agent, such as water or another purifier, then the thing becomes pure. Similarly,
when the impure qualities are removed and replaced by pure qualities, then the thing
becomes pure. Based on this a person can purify impure oils through known means, so
that the impurities are removed.” See al-Mukhtarat al-Jalliyyah, pg. 22.

% Bukhari, 1/274; Muslim, no. 279.

% The Shaykh clarified this elsewhere, “Mules and donkeys are pure when alive, just as
cats are. Thus, the hair, saliva, and sweat of the donkey and the mule would be pure.
The Prophet would often ride on both, and he never washed anything that struck him
from these two beasts. He also never commanded the believers to avoid these animals.
As for the flesh of these two animals, then it is impure.” See al-Mukhtarat al-Jalliyyah,

pg. 22.
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Forbidden to you are dead animals, blood, the flesh of swine; [an
animal] over which any name other than Allah’s has been invoked
[before slaughtering], or strangled, or [killed by] a violent blow,
or a headlong fall, or gored, or savaged by a beast of prey, unless
you are able to slaughter it [before its death], or what is sacrificed
on idolatrous altars, and that you seek decision through divining
arrows: [all] that is sinful. This day, the disbelievers have lost all
hope of your religion, so do not fear them but fear Me. This day, I
have perfected your religion for you, completed My blessing upon
you, and have chosen for you Islam as your religion. But if anyone
is forced by severe hunger, with no inclination to commit sin, [will
find that] Allah is Most Forgiving, Most Merciful. (Q, 5:3)

t"

The Messenger of Allah said,

Ci;%l:;- : “’Y‘f,fgl\
“The believer is not impure,” [whether] alive or dead.””

He also said,
Sl ol G ¢ S50 3546« ol B ¢ s ot B o]
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“Permissible for you are two types of dead and two types of blood.

As for the two dead they are locust and fish, and as for the two
bloods they are the spleen and liver.”?

As for the feces and urine of animals whose consumption is
permissible, then it is pure. As for human semen (mani) it is pure
because the Prophet would wash the sticky semen and scratch of the
dried semen.” Concerning the urine of a male infant who has not yet
consumed solid foods, it is enough to sprinkle water over it,.as the
Prophet said,

26 Bukhari, 1/390; Muslim, no. 371.

77 The phrase, “alive or dead,” is recorded by al-Hakim in Mustadrak, 1/542.

8 Ahmad, 2/97; 1bn Mijah, no. 3314; al-Daraqutni, no. 25; al-Bayhaqi, 1/254. Albani
called it sahih in al-Sahih, no. 1118.

2 Bukhari, 1/332; Muslim, no. 288-290.
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“Wash away the urine of an infant girl and sprinkle water over the
urine of an infant boy.”*

If the impurity is removed, the object become pure and is not affected
by the remaining color or order [of that impurity]. This is because the
Prophet said to Khawlah bint Yasar regarding menstruation blood,

““\ N ¥3 20 g,us,
“Water is sufficient for you [to remove it] and there is no harm in
the [remaining] stain.”*!

% Abii Dawiid, no. 376 & 377; al-Nisa’i, no. 305; Ahmad, 1/76, 97, 137; al-Tirmidhi, no.
610, and he called it sahih; al-Hakim, 1/165, and he said it is sahth according to the con-
ditions of Bukhari and Muslim. Ibn Hajr called it sahih in al-Fath, 1/326.

3t Ahmad, 2/364, 380; Abii Dawid, no. 365; al-Bayhagqi, 2/408. It is da‘if; ibn Hajar says
in Buliigh al-Maram that its isnad (chain) is weak. Albani called its chain sahih in al-Irwd@’,
1/189.

11
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-CHAPTER-
DESCRIPTION oF Wupu® (ABLUTION)

Wudu’ is performed in the following manner:

1. One makes the niyyah (intention) to remove the minor ritual
impurity, to make wudu’ for saldh, or another [worship that
requires it]. Intention is a prerequisite for all acts [of worship]
including purification or any other act, [as evident from] the

- saying of the Prophet,
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“Actions are by intentions and every man will have what
he intends.”*

2. Afterwards he says, “Bismillah (In the Name of Allah).”

He washes his hands three times.

4. He scoops water in both his hands and make tamadmada (rinsing
of the mouth) and instinshqa (rinsing of the nose by sniffing and
blowing out water) three times.

5. He washes his face three times.

6. He washs his arms up to his elbows three times.*

7. He wipes his head, beginning with the forehead and ending
with the nape of the neck, and then back to the place he started
from, once.

8. He places his index fingers in the passage of his ears and takes
his thumbs and wipes behind the ears.**

w

% Bukhari, 1/9; Muslim, no. 1907.

% The Shaykh says elsewhere, “The correct opinion is that it is not desirable for the
believer to wash with water more than the required parts of the body. The Almighty
has marked the limits by specifically mentioning the elbow and ankles. None of the
reporters who transmitted the Prophetic example concerning wudi have mentioned
that the Prophet did this, and encouraged others to do the same.” Subsequently, he
explains that the following words in the tradition attributed to Abli Hurayrah from the
Prophet are in reality the words of the Companion that have been added to the words
of the Prophet, “He who can afford among you, let him increase the brightness. of his
forehead, and that of his hands and feet.” See al-Mukhtdrat, pg. 14.

3t The Shaykh explains elsewhere that it is not required to take new water to wipe the
ears, as the hadith quoted in this respect is not sound. See al-Mukhtarat, pg. 15.

12
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9. Finally, he washes his feet with the ankles three times.

This is the complete wudu’ that the Messenger of Allah performed.
As for the obligatory elements from among these, they include the
following:

1. To wash the parts mentioned at least once.
2. To perform them in the sequence that Allah has mentioned,

41 &b a4 BLES s d) B8 g g St Gl
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“You who believe, when you intend to offer the salah, wash
your faces and your hands up to the elbows, rub your heads,

and [wash] your feet up to the ankles.” (Q, 5:6)

3. That a conventionally long interval does not occur between the
acts in a way that interrupts succession of its acts, and the same
applies to any act in which continuation is stipulated.

[Wiping Over the Khuffs and Socks]

If a person is wearing khuffs (leather socks), or something similar, then
he can wipe over them for:*

1. One day and one night if he is a resident, and for three days and
three nights if he is a traveller.
2. On the condition that he wore them while in a state of ritual

purity.
3. They cannot be wiped over except in case of minor ritual
impurity. It has been narrated by Anas in a marfa* [narration],

35 The Shaykh clarifies elsewhere that the correct opinion is that if the khuffis torn and
has patches, which reveal the skin, then the believer can still wipe (masah) over them.
This is because even after being torn it is still considered as khuffs and is thus covered
by the generality of the word used in the source text. It is obvious that the khuffs of the
Companions of the Prophet must have had patches and torn spaces in them. As for the
period of relaxation, it begins from the time of the wiping and not from the time of
the obligation of the purification. Similarly, the purification is not lost by the believer
removing the khuffs on which he wiped. Additionally, the purification does not expire
when the the relaxation period ends, but continues as long as the purification remains
intact. See al-Mukhtarat al-Jalliyyah, pg. 15-7.
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recorded by al-Hakim and authenticated by him, that,
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“If anyone makes wudu’ and wears his khuffs, then let him

wipe over them, pray in them, and not remove them except
for major ritual impurity (janabah).”*

If the area [to be washed] during wudu’ is in a cast or a gauze that
is covering a wound, and to wash the area can be harmful, then it is
sufficient for him to wipe over it with water in case of either minor
or major impurity until the wound is healed.*” The method for wiping
over the khuffs is to wipe over the majority of their upper part. As for
the cast, then the whole part of it is to be wiped.

% Al-Hakim: 1/181, who called it sahih according to the conditions. of Muslim; al-
Daraqutni: 1/203; al-Bayhaqi in al-Sunan: 1/279. Imam as-Sanani says, “The tradition
proves that doing this makes a person ritually pure. The statement is general and does
not seem to bind the purification with time. However, it is really specific with time as
is clear from the hadiths of Safwan b. ‘Asal and ‘Ali.” See Subul al-Salam, 1/313.

¥ In the case of a splint, the Shaykh has said elsewhere that it is not necessary that it
be applied after purification. This concession is only allowed for the splint that cov-
ers the bone that is broken or extends a little further out. However, if it is possible for
the person to keep the splint short, then it becomes obligatory on him to do so. See
al-Mukhtarat al-Jalliyyah, pg. 16.

14
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-CHAPTER-
THE NULLIFIERS OF WupU’

The nullifiers of wudu’ are the following:

1. The exiting of anything from the private parts or the anus [such
as the passing of wind, defecation, urination, etc.};

loss of a considerable amount of blood and the like;*

loss of consciousness through sleep or the like;

eating camel meat;*

touching a woman with sexual desire;

touching the private parts;

washing the deceased;*

apostasy, which nullifies all deeds.”

PN

Allah says,
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“Or when the call of nature comes to any of you, or you have been
in contact with women.” (Q, 5:6)

38 The Shaykh has preferred the opinion that blood, vomit, and similar things do not
invalidate wudi, whether it is in small or large quantity, as there is no explicit binding
argument from the sources of the shar’ah for it, and so the actual position of purifica-
tion remains effective. See al-Mukhtardt, pg. 17.

9 Al-Jaziir means camels. The Shaykh says, “The correct opinion is that eating any
part of the camel, including the stomach, heart, guts, etc., invalidates wudii, as they
all are included in the general term of the word camel, both in meaning and by reason.
There is no argument or reason to differentiate between the parts of the camel. See
al-Mukhtarat, pg. 17. He also said, “The camel is different from the rest of the animals
on three grounds: 1) Eating its flesh invalidates wudi, 2) salah cannot be offered where
camels are kept and where they return after an outing, and 3) according to the sound-
est opinion, they are the basis for calculating the diyah (blood money).” See al-Qawa‘id
wa al-Furiig, pg. 118.

“ The Shaykh said elsewhere, “The view that washing the dead body breaks wudu is
not tenable, because the tradition concerning it relates that this is not sound. As for it
being commanded by ibn ‘Umar and ibn ‘Abbas for the person who washes a dead body,
then it does not necessarily entail an absolute command, and therefore does not re-
move the original status of purity from the person who washes the dead body because
he does not do a thing that invalidates the wudii.” See al-Mukhtarat al-Jalliyyah, pg. 17.
1.The Shaykh has also included the things that require a bath for purification among
the factors that break wudil. See Nir al-Basd’ir pg. 12.
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Muslim reports that the Messenger of Allah was asked,
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“Do we make ablution after eating camel meat?” He replied,
“Yes.”*

Concerning the khuffs, an-Nisa'1 and at-Tirmidhi, who said that it is
authentic, record that the Prophet said,

235 J3s WL e 5805
“[Remove your khuffs for janabah] but not for defecation,
_ urination, or sleep.”*

42 Muslim, no. 360.
3 Ahmad, 4/239; al-Tirmidhi, no. 96, who called it hasan sahih; al-Nis3’l, 1/84; ibn
Majah, no. 478; al-Daraqutni, no. 15; ibn Khuzaymah, no. 196.
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-CHAPTER-
WHAT OBLIGATES GHUSL AND ITS DESCRIPTION?

Ghusl (ritual bath) becomes obligatory for jandbah (major ritual
impurity) due to:

ejaculation of semen during sexual intercourse, or outside of it;
e contact of the two circumcised parts [i.e., the vagina and the

penis];

emission of hayd (menstrual) or nifas (postpartum) bleeding;

upon death, except for a martyr;

a disbeliever who becomes muslim.

Allah says,

¢ It e 28505
“If you are in a state of major ritual impurity, then purify
yourselves.” (Q, 5:6)
WAL SRS S & SR
“Keep away from them during their menstrual period and do not
go to them until they are purified. When they are purified, then
go to them as Allah has ordained.” (Q, 2:222)

Know that “until they are purified” means after they have performed

ghusl. Additionally, the Prophet ordered ghusl for the person who washs

the deceased,* and also ordered it for the one who embraces Islam.*
As for the manner in which the Prophet performed ghusl for janabah,

it is the following:

1. He would first wash his private part.

2. Perform complete wudid’ (and in some narrations he would
exclude his feet).

3. Pour water on his head three times.*

4 Ahmad, 2/280; Abii Dawiid, no. 3161; al-Tirmidhi, no. 993, and he called it hasan.
5 Abii Dawiid, no. 355; al-Tirmidhi, no. 605, and he called it hasan; al-Nis@’i, 1/109.
% The Shakyh has tried to eliminate any confusion by says, “Washing the parts three

17
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4. Pour water over his entire body.
5. He would wash his feet at another place.”

The obligatory elements of ghusl is to wash the entire body, including
what is under the thin and thick hair, and Allah knows best.

times during ghusl is not from the Sunnah, with the exception of the head.” He also
preferred the view that if a person suffers from two types of ritual impurities, [one
requiring ghusl and other requiring wudii] and he makes the intention for the major
purity, and performs ghusl and washes his entire body, then that will suffice as well
for him for the minor impurity, even though he did not explicityly intend that. See
al-Mukhtarat, pg. 18.

47 See Bukhari: 1/382; Muslim: 317.
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-CHAPTER-
TayyamMmum

A second type of purification® is taharah, which is an alternative to
water?, and it takes into affect when there is an inability to apply water
to all or some of the body parts that are washed for purification,* either
due to the unavailability of water or due to the fear of consequent harm
that might occur if water is used. Thus, [clean] dirt is used in place of
water in the following manner:

1. Intention to remove one’s state of ritual impurity.

2. Saying bismillah (In the Name of Allah).

3. Striking the ground once with his hands,** but if he strikes the
ground twice it is not a problem. Wipes his entire face and
hands with it.

“Allah says,
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“If you do not find any water, then perform tayyamum with clean
earth and rub your faces and hands with it. Allah does not want

to place you in difficulty, but he wants to purify you and complete

# The first type of purification is with water. [TN]

# 1t takes the place of water in all circumstances. Therefore, it is necessary for a person
to only make dry ablution when he enters any of the specified prayer times. It does not
become invalid by entering of the prayer time nor by the expiry of that prayer time.
When someone makes dry ablution for an optional prayer, he may offer the obliga-
tory and less stressed prayers with the same tayammum. This has been affirmed by the
Shaykh in al-Mukhtarat al-Jalliyyah pg, 18.

5 The Shaykh gave preference to the opinion that tayammum is not required and has
not be legislated for the purification of the rest of the body parts. See al-Mukhtarat, pg.
20.

s The Shaykh considered it sound that tayammum can be made by touching anything
that is raised from the ground, whether it is dusty or not, or is a stone or anything else.
This is based on the fact that the Prophet apparently made tayammum from the place
he was in whenever the time for prayer entered. See al-Mukhtarat al-jalliyyah, pg. 19.
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his favor upon you, so that you may be thankful.” (Q, 5:6)

Bukhariand Muslim have recorded that Jabir related that the Messenger
of Allah said,
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“I have been given five things that were not given to anyone before
me:I have been aided to victory by flooding terror [into my enemies’]
hearts up to a month’s journey. The entire earth has been made
a place of prayer and pure [for purification], so when the prayer
reaches anyone of you then let him pray. The spoils of war have
been made permissible for me and it wasn’t permissible for anyone

before me. I will be given the right for intercession. Every Prophet
was sent to their specific people, but I was sent to all of humanity.”s?

Whoever falls into minor ritual impurities, it is impermissible for him
to do the following:

e Perform the prayer.
e Make tawdf (circumbabulation) of the Ka’bah.
e - Touch the Qur’an.

Besides these, whoever falls into major ritual impurity cannot do the
following:

¢ Recite anything from the Qur’an.
e Staying in the mosque except with wudu’.

Woman who are experiencing menstruation (hayd) or postpartum
bleeding (nifds) are not permitted to do the following:

e Observe the fast..
e Have sexual relations.
e Get divorced.

52 Bukhari, 1/435; Muslim, no. 521.
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~CHAPTER-
Hayp

The default ruling of blood that is emitted by a women is that it is
menstrual blood, with no limit to its amount or frequency, and rio limit
to the age [of the woman].”* However, if it occurs without specific time
or any estimated time and it does not cease, except for a little, then she
is considered as being mustahadah®.>> Regarding this type of woman,
the Prophet commanded her to stay within her normal menstruation
cycle [for not praying].*® If she does not have a regular menstruation
cycle, then she should try and distinguish [the timing of] it.”” If she is
unable to distinguish it, then she should lock at the majority of the
women as a whole [and see the timing of their menstruation cycle]: six
or seven days. Allah knows best.

53 The Shaykh explained the soundness of his preferred opinon in al-Mukhtdrat al-Jalli-
yyah, where he offers a lengthy detail of the arguments for his view. He says, “The re-
ligious decree on the issue of menstrual cycle works as a basis for the irregular bleed-
ing. The sound view is that there is no determined limit to judge its minimum and its
maximum quantity. The view regarding the menstrual cycle is the same as well.” See
al-Mukhtarat al-Jalliyyah, pg. 34-5. _

Additionally, the Shaykh says, “When the normal menstrual blood is spotted the rel-
evant religious rulings become effective. When the blood stops the woman becomes
pure and the restrictions of menstruation are instantly removed. This is based on the
religious texts, and the practice of the believers affirms this. In regards to what is
the youngest age that a woman can begin to menstruate and what is the maximum
age that she stops, and regards to what is the shortest possible menstrual period and
what is the longest, then the shari’ah is silent on these issues. Similarly, is the case of
the duration of a pregnancy. The sound view is that there is no maximum time period
determined by the sharT’ah.” However, the Shaykh mentioned the differences between
the various bloods that issue from the vaginal passage. See al-Qawa‘id wa'l-Furig, pg,
125 & 160.

A woman who is experiencing istihadah, which is abnormal vaginal bleeding that oc-
curs outside of menstrual or post-partum bleeding.

55 The Shaykh held the view that a person can have sex with a woman who is suffering
from irregular vaginal bleeding if there is no fear of harm to her. The Prophet did not
forbid the husbands of such women to remain away from them, since it is blood from
a vein, and women who experience this are considered pure in all matters. Having
sexual relations with them should also be considered allowable on the same basis. See
al-Mukhtarat al-Jalliyyah, pg. 26.

56 Bukhari1/426; Muslim, no. 334.

57 The distinction is between menstrual bleeding and irregular bleeding. [TN]
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Book of Ritual Prayer
(Kitab al-Salah)

-CHAPTER-
THE CONDITIONS OF SALAH>®

It has already been stated earlier that taharah is a condition for salgh.
Another condition is the entrance of its time. The basis for this is the
hadith of Jibr‘il where he led the Prophet in prayer at the beginning of
[each prayer] time and at its end. He then said, “Muhammad, prayer
is [to be offered] between these two times.”® It has also related on the
authority of ‘Abdullah b. ‘Amr that the Prophet said,
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“The time for zuhr is when the sun is past its zenith and before

58 The Shaykh explained elsewhere, “Whoever disputes the fact that the prayer is oblig-
atory or ignores it due to denuncation or laziness, then he can be excommunicated
[from the religion], and can be dealt with as an apostate.” See Niir al-Basd'ir, pg. 15.

% Ahmad, 1/333; Abii Dawiid, no. 393; al-Tirmidhi, no. 149, who called it sahih; ibn
Khuzaymah, no. 325.
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the shadow of a man is equal to his height, and ‘asr has not yet
commenced. The time for ‘asr lasts [until] the sun has not become
yellow. The time for maghrib lasts [until] the twilight disappers
from the sky. The time for ‘isha’ lasts until half the night. The
prayer time for subh (fajr) is [until] the coming of the fajr (dawn)
-and continues until sunrise.”®

The salah is caught by the catching of the rak’ah (unit of prayer). The
Prophet said,
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“Whoever catches a rak’ah from the salah has caught the salah.”

It is not permissible to delay the salah beyond its prescribed time
without a valid legal excuse, or the like.* If it is done for the purpose
of combining it with another saldh, then it is permissible if there is a
valid legal excuse, such as traveling, [heavy] rain, sickness, or anything
similar. It is preferable to perform the salah at the beginning of its
prescribed time, except for:

e ‘Isha’, if it is not difficult.
e  Zuhr in case of scorching heat. The Prophet said,

(et b e 3 D6 e 52 15 56 40 Ky
“When the the leat becomes fierce, then cool Srourself from
the prayer [by praying it later], as the severity of the heat
is from the raging of Hell.”®*

Whoever misses a salah, it is upon him to make it up immediately and

€ Muslim, 612.

§* Muslim, no. 607; Bukhari, 2/57. The Shaykh said elsewhere, “Catching the prayer,
referred to in this hadith, is applicable to all the salghs including the Friday congrega-
tional and the daily congregational prayers.” See al-Mukhtarat al-Jalliyyah, pg. 29.

¢ They Shaykh said elsewhere, “Shaykh al-Islam ibn Taymiyyah claimed that the Is-
lamic community is unanimous on the fact that the obligatory prayer cannot be know-
ingly delayed for any excuse other than jihad. The reason is that the scholars have
allowed delaying the prayer in the legal form of jihad, even though the majority have
not allowed it in this situation. As for the rest of the possible excuses for delaying, then
there is no other acceptance. On the contrary, the believer must offer the prayer dur-
ing its prescribed time to the best of his ability.” See al-Mukhtarat al-Jalliyyah, pg. 27.

6 Bukhari, 2/15-18; Muslim, no. 615.
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in order.® If he forgets the order, is unaware of it, or fears that the
[current] salah will be missed,® then the order of prayer is dropped
[and he prays the current saldh and then makes up the missed saldh].*

Other conditions of prayer include covering the ‘awrah (parts of the
body that must be covered in public) with a permissible garment that
does not display the shape of a person’s [bodyl.” ‘Awrah is of three

types:

e ‘Awrah mughallazah (greater nakedness), which is the ‘awrah of
a free woman who has attained maturity. In prayer her entire
body is ‘awrah with the exception of her face.

o ‘Awrah mukhaffafah (lesser nakedness), which is the ‘awrah of
those who are between the ages of seven to ten, and encompasses
their private parts.

e ‘Awrah mutawassitah (medium nakedness), which is ‘awrah of
other than the previous two types, and includes from the navel
to the knees.® Allah says,

oo Wl e i A2 i
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“Children of Adam, cover your ornaments while in the
mosque.” (Q, 7:31)

¢ Meaning, the individual should pray the missed salah before the current salah.

¢ Shaykh ibn ‘Aqil said that perhaps the Shaykh intends to refer to the fear that the
prayer of that particular time and the congregation may be lost if he maintains the
order of the prayers. In this situation the soundest view is to ignore the order [and first
pray with the congregation].

¢ The Shaykh has opined elsewhere that the observance to offer the missed prayers
in their due order is lifted if one fears that prayer in congregation of the current salah
may be missed in doing so. See al-Mukhtarat al-Jalliyyah, pg. 29.

s The Shaykh held the opinion that if a believer offers a prayer in ritually impure
clothes because of forgetfulness or another compulsion, then he is not required to
repeat the prayer. See al-Mukhtarat al-Jalliyyah, pg. 29.

¢ The Shaykh says elsewhere, “The correct view is that covering of both or one of the
shoulders during salah by men accomplishes and brings to perfection the obligation to
cover the body. However, it is not a necessary requirement. The following tradition re-
lated on the authority of Abii Hurayrah, ‘A man does not offer prayer in a single piece
of cloth while his shoulders are not covered by it,” has been explained and detailed
by the following tradition attributed to Jabir, ‘If the cloth is long, then let the person
cover his entire body with it, but if it is not sufficient, then he may tie it around his
waist or through and around his pelvic arch.’ Thus, the shoulders are not ‘awrah (the
part of the body that must be covered), and so to cover them in the salah is to extend
the original obligation to perfection. This is the view of the majority of the scholars.”
See al-Mukhtarat al-Jalliyyah, pg. 29.
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Another condition is facing the Qiblah. Allah says,
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“From wherever you start [your prayers], turn your face in the
direction of Masjid al-Haram.” (Q, 2:149)

However, if a person is unable to face the Qiblah due to sickness or
something similar, then the obligation is dropped from him, just as
all other obligations are dropped from him in case of his inability to
perfrom them. Allah says,
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“So fear Allah as much as you can.” (Q, 64:16)

The Prophet used to pray the superogatory salah while riding on
his mount facing whatever direction it faced.® Another condition is
intention (niyyah).”

Additionally, saldh is permissible in any place except the following:

a place that is impure,
an uspured property,
cemeteries,”
bathrooms, or
camels-pens.”

i LN

Al-Tirmidhi recorded in his Sunan, and it is marfit', that the Prophet

6 Bukhari, 2/489; Muslim, no. 700. The Shaykh affirmed elsewhere that the plausible
view in this regard is that the worshipper on the mount is not obliged to face the giblah
during his standing, bowings, and prostration. See al-Mukhtarat al-Jalliyyah, pg. 32.

7 The Shaykh says elsewhere, “As for the issues concerning the intention in the salah,
then the correct view is that a worshipper can, at times of compulsion, change [his
prayer in the following ways]: 1) he can change an obligatory prayer to a voluntary
prayer in his heart. 2) If he is offering the salah individually, he can join the congrega-
tion, and vice versa. 3) The Imam, who is leading the prayer, can alter his position to
join those who are led in the congregation. All these steps are permissible and there
is nothing that restricts them, as they have all been practiced by the Prophet.” See al-
Mukhtarat al-Jalliyyah, pg. 32.

7 The Shaykh says elsewhere, “This excludes the funeral prayer, and it does not harm
the validity of the prayer.” See al-Irshdd, pg. 48.

72 The Shaykh says elsewhere that the prohibition to pray in slaughterhouses, landfills,
the trodden part of the path, on the roof of the House of Allah, are all baseless and not
authentic. Even weaker is the claim that praying on the out parts of these places is
similarly prohibited. See al-Irshad, pg. 48; al-Mukhtarat al-Jalliyyah, pg. 31.

26



Boox oF RITUAL PRAYER

said,

‘;LZ:LU ;zis 31\ ,\,w Lg,ls uﬁﬁ‘

“The entire earth is a place for prayer, except for cemeteries and
bathrooms.””

The Characteristics of the Prayer

It is recommended for an individual to come to the prayer in a state of
tranquility and dignity. When he enters the mosque he should utter,
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“Bismillah, was-salatu was-salamu ‘ala rastlillah. Alladhum maghfir li
dhuniibi waf-tah li abwaba rahmatika (In the Name of Allah, peace
and blessings be upon the Messenger of Allah. Allah forgive my
sins and open for me the gates to Your mercy).””*

He enters the mosque with his right foot and exits it with his left saying
the same supplication, though [instead of saying, “open for me the
gates of Your mercy,”] he says,

WAa S 75
“Wafth li abwaba fadlika (Open for me the gates of Your bounty).””*

Similar to what was mentioned in the hadith that has been recorded by
Ahmad and ibn M3jah.”

When he stands for the prayer he says, “Allihu Akhbar (Allah is
Great)”. He raises his hands [palms facing the Qiblah] parallel to his

73 Abfi Dawiid, no. 492; al-Tirmidhi, no. 317; ibn Majah, no. 745; Ahmad, 3/83, 96; al-
Hakim, 1/251, and he labeled it sahih according to the conditions of Bukhari and Mus-
lim.

7 1bn Mijah, no. 772; al-Tirmidhi, no. 314 without the words, “In the Name of Allah,”
and he called it hasan; an-Nisa', 2/53; Abii Dawiid, no. 465; Muslim, no. 713 with the
words, “If one of you enters the mosques let him say, ‘[Allah,] open for me the gates
of Your mercy,” and when he leaves it let him say, ‘Allah, I ask You for Your bounty.”
5 Muslim, no. 713.

76 Ahmad, 6/282; al-Tirmidhi, no. 314; ibn Majah, no. 771. Shaykh al-Arna’t said, “The
isnad of this narration suffers from weakness, and it is also broken. A hadith from ‘Anas,
recorded by ibn al-Sinni (no. 86) corroborates it, but it’s isnad is also weak. However,
with this mutual support the hadith gains some weight, which is why al-Tirmidhi
termed it hasan (sound).” See Zad al-Ma‘ad 2/370.

27



THE PATH oF THE WAYFARER

shoulders or to his earlobes in four situations:

Upon reciting the takbirat al-ihram (opening takbir of prayer).
Upon making ruki‘ (bowing position).

Upon rising from ruki’.

Upon rising from [the sitting position] for the first tashhahhud
(testification of faith in the second. unit of prayer), as this is
supported by authentic Prophetic hadiths.”

He places his right hand over his left hand either under the navel,
above his navel, or on his chest. Afterwards, he says,
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“Subhanak Alldhuma wa bi hamdika wa tabaraka ismika wa ta‘dla
Jjaditka wa la ilaha ghairuk (Allah, Glory and praise be to You, blessed
be Your Name, exalted be Your Majesty, and none has the right to
be worshiped except You).””

He can also say any other opening supplication that is reported from
the Prophet. He should say, “A‘idhu billahi min ash-shaytan nir rajim
(I seek refuge in Allah from Satan),” and then says, “Bismilldh (In the
Name of Allah).” He then recites Sitrah al-Fatihah.” Afterwards, he
recites in the first two rak’ahs of a three or four rak’ah prayer another
siirah as follows:

In the fajr prayer he should recite from the longer ones.
During the maghrib prayer he should recite from the shorter
ones. :

¢ In the rest of the prayers, he should recite from the average
length ones.

When he offers the night prayer,® he should recite in a loud voice,
and for the prayers in the day** he should recite in a subdued voice
with the exception of the Friday congregational prayer (jumu‘ah), the

7 See Bukhari, 2/222; Muslim, no. 390.

78 Abli Dawiid, no. 776; al-Tirmidhi, no. 243; ibn Majah, no. 806; al-Bayhaqi, 2/34; and
al-Hakim, 1/235, who called it authentic.

7 This is the first Siirah of the Holy Qur’an. [TN]

% This refers to the maghrib, ‘isha’, and fajr prayers. [TN]

81 This refers to the zizhur and ‘asr prayers. [TN]
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eclipse prayer (kusiif), the two ‘eids, and the prayer for rain (istisqa),
which are all to be recited in a loud voice.

[After, reciting al-Fatihah and another siirah] he makes the takbir®
and goes into ruku, placing his hands on his knees and his head
perpendicular to his back. In this position he says,

il (5 Dl
“Subhana Rabbi yal ‘azim (Glory to my Lord the Supreme)”®

He repeats it [three times]. He may also say along with that during
rukii‘ (bowing) and sujid (prostration),

5 G Baikd ) Ll Sh
“Subhdna kal-lihuma Rabband wa bi hamdika, Allihum maghfirli
(Glory be to You; praise be to You my Lord. Allah, forgive me).”*

He then raises his head and says,
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“Sami’ allihu liman hamidah (Allah answers those who praise Him).”

He says this whether he is the imam (leader) [of the congregation] or
[praying] individually. He also says,
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“Rabband walakal hamd, hamdan, kathiran, tayyiban, mubarakan fihi
mila’ as-sama’a wa mila’ al-ardi wa mila’ ma shay’in ba‘d (Our Lord, for
You is all praise; praise that is abundant, pure, blessed. [Praise]
as much as the filling of the heavens and the earth and all that is
within them, and the filling of whatever You like beyond that).”*

He then goes into sujid (prostration), prostrating on his seven limbs,
as the Prophet said,

82 The takbir is the utterance of Alldhu Akbar (Allah is the Greatest). [TN]

8 pAhmad, 5/382; al-Darmi, 1/299; Abii Dawiid, no. 871; al-Tirmidhi, no. 261; al-Nisa’i,
2/190; ibn Majah, no. 888.

# Bukhari, 2/199; Muslim, no. 484.

8 Muslim, no. 476.
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“I have been ordered to prostrate on seven limbs: the forehead,”—
and he pointed with his hand around his nose—“the palms, the
knees, and the toes.”®

n\

]

While in sujiid he says,

L,JESH

“Subhana rabbi yal a'li (Glory be to my Lord, the Most ngh).”87

Then he says the takbir and sits on his left leg while keeping his right foot
erect, this position is called iftirash. This is to be done in all the seated
[positions] during saldh, except during the sitting of the last tashahhud®®
where he should sit in a position called al-tawarruk, in which he places
the left leg under his right leg, [which remains erect], and he rests [his
buttocks] on the ground [and not on his left leg]. [Sitting between the
two sujiids] he should recite,
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“Rabbigh-firli, war hamni, wah dini, war zuqni, waj burni, wa ‘afini
(My Lord forgive me, have mercy upon me, guide me, sustain me,
compel me to goodness, and give me health).”®

He makes the second sujiid like the first one. Afterwards, he rises
from sujiid to a standing position, relying on his feet. He performs the
second rak’ah similar to the first one, and then sits for the first tashahud
in which he says,
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“At-tahiyyatu lilahi was-salawdtu wat-tayyibatu, as-salamu ‘alayka
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8 Bukhari, 2/297; Muslim, no. 490.

¥ Ahmad, 5/382; al-Darmi, 1/299; Abii Dawiid, no. 871; al-Tirmidhi, no. 261; ibn Majah,
no. 888.

8 Referring to the salahs that have two tashahhuds in them. See Nir al-Bas@’ir, pg. 16.

% Ahmad, 1/371; Abii Dawiid, no. 580; al-Tirmidhi, no. 284; ibn Majah, no. 898; al-
Hakim, 1/262, who classified it as sahth; al-Bayhagqi, 2/122.
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ayyuhan nabiyu wa rahmatul-lahi wa barakatuhu, as-salamu ‘alaind wa
‘ala ‘ibadilla his-salihin. Ash-hadu an 1a ilaha ilallahu wa ash-hadu ana
Muhammadan ‘abduhu wa rasiluhu (Sovereignty is for Allah, all acts
of worship and good deeds are for Him. May the peace, mercy,
and blessings of Allah be upon you, Prophet. Peace be upon us
and all of Allah’s righteous servants. I bear witness that none has
the right to be worshiped except Allah, and I bear witness that
Muhammad is His slave and Messenger).”®

He then says takbir and stands for the completion of the salah [if the
saldh comprise of more than two units]. In the remaining units he
limits himself to just reciting al-Fatihah. For the last sitting he recites
the tashahhud and then recites,
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“Allthuma salli‘ala Muhammadin wa ala all Muhammadln, kama
sallayta ‘ala Ibrahima wa ‘ala dli Ibrahima innaka hamidun majid.
Allahuma barik ‘ala Muhammadin wa ‘ala ali Muhammadin kama
barakta ‘ala Ibrahima wa ‘ala ali Ibrahima, innaka hamidun majid.
(Allah, send Your blessings upon Muhammad, and the household
of Muhammad, just as You sent Your blessings on Ibrahim, and
the household of Ibrahim. You are indeed full of all praise and
majesty. Allah, be gracious upon Muhammad, and the household
of Muhammad, just as You were gracious on Ibrahim and upon the
household of Ibrahim. You are indeed full of praise and majesty).”*

[He then recites],
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“A‘tidhu bikamin ‘adhabijahanamawamin adhabil qabri, wa min fitnatil
mahya wal mamati, wa min sharri fitnatil Masihid Dajjal (1 seek refuge
in You from the punishment of Hell and from the punishment of
the grave, and from the trials of life and death and from the trials

9 Bukhari, 11/13; Muslim, no. 402.
9 Bukhari, 6/408; Muslim, no. 406.
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of the Dajjal).”*

He can then make any other du’a (supplication) that he desires, and
afterwards says the taslim, “As-salamu ‘alaikum wa rahmatullah (May
Allah’s peace and mercy be upon you)” while turing his face to the
right and then to the left. This is based on the hadith narrated by Wa’il
b. Hajar and recorded by Abu Dawud.*”

The arkan (pillars) of salah are:

Takbir al-ihram,**
Recititation of al-Fatihah,
The last tashahhud,’*® and
making the taslim®.%

The rest, however, are actual with the exception of the following:

The first tashahhud, since it is from the obligations of the salah.*®
The remaining takbirs, other than the takbir al-ihram.

Saying Subhan Rabbiyal Azim in ruki’.

Saying Subhan Rabbiyal ‘Ald once in sujid, :

Saying, Rabbigh firli between the two sujiids once, and what is
said more than that is [only] recommended.

e Sami’allahu liman hamida for the one who is leading or praying
individually.

%2 Muslim, no. 588 & 590.

% See Abii Dawiid, no. 997. ‘Abd al-Qadir al-Arna'at says, “It’s isnad is broken, since we
know that ‘Alqgamah b. W#&'il did not directly hear hadiths from his father. However,
other corroborative hadiths lend support to it.” See Jami* al-Usiil, no. 3566.

%It is the initial takbir (saying Allihu Akbar) which initiates the prayer.

% The Shaykh said elsewhere, “When the person praying behind an Imam is listening
to the Imam’s audible recitation [of the Qur’an], he is no longer obliged to recite it him-
self as this has not been legislated by the shari’ah. However, if the Imam is reciting in
an inaudible voice, then he must recite Siirah al-Fatihah.” He further says, “From all the
views offered on this question, this one is the most balanced. All the evidences jointly
affirm it.” See al-Mukhtarat al-Jalliyyah, pg. 38.

% The Shaykh has mentioned that it includes invoking Allah’s blessings on the Prophet.
See Niir al-Basair, pg. 17.

9 Taslim is the saying of assalamu alaykum wa rahmatullah (May the peace and blessing
of Allah be upon you), which concludes the prayer. [TN]

% The Shaykh counted the two saldms marking the end of the saldh as one of its pillars.
See Niir al-Basdir, pg. 17.

» According to the Shaykh, the sitting position for offering the tashahhud is also obliga-
tory. See Nir al-Basdir, pg. 17.
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e Rabanna laka hamd for everyone.

If any of these obligations are omitted due to forgetfulness, then it
requires sujiid al-sahw'® [as expiation]. However, the mandatory pillars
cannot be ommitted due to forgetfulness, ignorance, or intentionally.
The rest of the prayer rituals are actual sunan that are complimentary
to the salah.

Among the arkan is maintaining tranquility during the performance
of all the pillars. 1t is related on the authority of Abéi Hurayrah that the
Prophet said,
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“Ifyou[arereadyto] stand for prayer, perform wudu’ well, thenface
the Qiblah and utter the takbir. Afterwards, recite what you know
from the Qur’an, then bow until you come to ease. Subsequently,
rise up until your back is straight, and then prostrate until you
come to ease. Rise until you sit upright, then prostrate again until
you come to ease. Afterwards, rise until you sit upright. Perform
this throughout your prayer.”*

He also said,

\ "’LLJ\
/}M

“Pray as you see me pray.”*
After he concludes the salah he does the following:

e Say three times, PR
Al aatl

i
“Istagh firullah (1 ask Allah for forgiveness).”

e [Then he says,]

10 This is in reference to the prostration for forgetfulness. [TN]
101 Bykhari, 2/237; Muslim, no. 397.
102 Bykhari, 2/111.
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PSAG I3 ES5S rw\ qL; éw\ & (:.Q.U\
“Allghumma antas-salamu wa minkas salamu tabarakta ya dhal
jalaliwa’l ikram (Allah you are the Source of Peace and from
You is all peace; blessed are You, Possessor of Majesty and
Honor).”%

e He then says,
;G;Jsdumie;mjem\ eLJaS);;;;axél
u;a;:.;smauy\ yjmwmwfwbw yjdy- j,u

“La llaha 1llallahu wahdahu la sharika lahu, lahul mulku wa
lahul hamdu wa huwa ‘ala kulli shay’in qadir. La hawla wa la
quwwata illa billahi, 1a ilaha illal lahu, wa la na‘budu illa iyyahu,
lahun ni‘matu wala hul fadlu walahuth thana-ul-hasanu, la
ilaha illal lahu mukhlisina lahud dina wa law karihal kafirin
(There is no diety worthy of worship except Allah, with no
partners. To Him belongs all dominion, and to Him belongs
all praise. He is able to do all things. There is no might nor
power except with Allah. There is none worthy of worship
but Allah, and we worship none but Him. To Him belongs
all grace and favor, and to Him is all glorious praise. There
is diety worthy of worship but Allah, and we are sincere
in faith and devotion to Him even though the disbelievers
may detest it).” **

e He then says thirty three times each,

/}G

J.S\m\j ‘ 413‘4&;-“541!‘0\.‘».“

“Subhanalldhi, wa'l-hamdulillah, wa’l ldhu Akbar (Glory be to
Allah, All praise is for Allah, Allah is the Greatest).”

He then says [the following] once to complete a hundred,

/////

103 Muslim, no. 591.
14 Muslim, no. 594 with the following addition, “There is no might and no power but
with Allah.” Without the addition it has been recorded by al-Nisa’i and others.
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“Ld ildha illal lahu wahdahu la sharika lahu, lahul mulku wa
lahul hamdu wa huwa ‘ala kulli shay’in qadir (There is no deity
worthy of worship except Allah, with no partners. To Him
belongs all dominion, and to Him belongs all praise. He is
able to do all things).”'%

The highly emphasized sunnah prayers, which follow the obligatory
prayers, are ten. It is mentioned in the hadith of ibn ‘Umar that he said,

. oL . ” R .
US55 kel JB ST 1 ST Sh8 il 18 it Lo T3 e St
L5 5 S5 i & oLl 1 85855 3 A B 8855
“I learned from the Messenger of Allah ten rak’dhs: two rak’ahs

before and [two] after zuhr; two rak’ahs after maghrib at home; two
rak’ahs after ‘isha’ at home; and two rak’ahs before the morning

prayer [i.e., fajr].”*¢

15 Muslim, no. 597
10¢ Bukhari, 3/58; Muslim, no. 729. The Shaykh has said elsewhere that there are twelve
sunnahs; four before zuhr... See Nar al-Bas@’ir, pg. 19.
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-CHAPTER-
ProsTRATION FOR FORGETFULNESS (Sujop AL—SAWH),
RecitaTioN (Sujip aL-TILAWAH), AND
GRATITUDE (Sujip AL-SHUKR)'

Sujid al-Sawh is prescribed for the following:

e If one unintentionally increases the [number of] bowing (ruki’),
prostration (sujiid), standing (giyam), or sitting (qu‘dd) in the
prayer.

e Misses any of the mentioned acts above, in which case he should
repeat the omitted act and then perfrom sujiid al-sahw.'*®

e Forgetfully omitts an obligatory act.

e If he has doubt as to whether he added or omitted anything
from the prayer.'® It has been authentically reported that the
Prophet once stood up without performing the first tashahhud,
so he performed sujiid al-sahw.'™ It is also reported that the
Prophet once made taslim after praying two rak‘ahs (units of
prayer) of zuhr or ‘asr. When the Companions notified him of
this, he completed the prayer and then-performed sujid al-
sahw.'! On another occasion the Prophet prayed zuhr as five

17 Shaykh ibn Aqil said that the author has mentioned all three, whereas there is a
difference between them. The latter two are optional acts while the first is wajib. The
author has treated them similarly in [his explanation of] al-Buliigh al-Maram.

1% According to the Shaykh, whoever forgets to offer a foundational part of the salah
must return to it as soon as he remembers it. However, if he does not remember it until
he reaches the same place of the next raka‘ah then, in that case, he discounts the first
raka‘ah and the second one becomes his first. See al-Mukhtarat al-jalliyyah, pg. 35.

199 The Shaykh said elsewhere, “The most plausible view on the question of doubt re-
garding the number of the rak‘ah is to base oneself on what is more certain, which
is the least number he thinks he has offered, since the doubt is affecting all the op-
tions equally and none of them is more probable than the other. However, if his mind
has a preference for one of them, then he should follow that sounder option.” See al-
Mukhtarat al-Jalliyyah, pg. 36.

10 Bukhari, 3/921; Muslim, no. 570. The Shaykh has affirmed, “When a worshipper
forgets to sit for the tashahhud in the second rak‘ah and instead stands up directly and
does not remember before he is completely erect, then he must not go back to the
sitting position to make it up. This is true even if he remembers before starting the
recitation after standing erect. This view is based on a hadith from al-Mughirah.” See
al-Mukhtarat al-Jalliyyah, pg. 35.

11 gukhari, 10/468; Muslim, no. 573.
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rak’ahs, so someone aked him, “Has the prayer increased?” He
replied, “Why do you ask?” They said to him, “You have prayed
five [rak’@hs],” so he prostrated twice after he made the taslim.""2
Besides, the Prophet said,

Jb,ucwjigiuw L;Lﬁrsj,upbmw@rs»nmm
t)L@ ‘q.lwu‘(}.ﬁwmu\;h:‘;jt:*z"n\ LAS«QC.B&&LL&J\
L.,Lscgjvumupo\swmwa‘;;;wwuts

’ uww

“If any of you has doubts regarding his prayer and does
not know how many rak’ahs he has prayed, either three
or four, then let him cast off the doubt and build on what
he is certain and then prostrate twice before the taslim. If
he prayed five he would have evened his prayer, and if he
prayed a complete four rak’ahs, then the two prostrations
will be in defiance of Satan.”***

A person can perfrom sujid al-sahw either before or after the taslim.!'*

It is sunnah for the reciter of the Qur’an and the listener, whether
inside the salah or outside of it, to perform sujid al-tilawah (prostration
for recitation) [when a verse requiring it is recited].'”® Likewise, if a
blessing is conferred on him or a calamity was repelled from him, then
he should perfrom sujiid al-shukr (prostration for gratitude). The ruling
of sujiid al-shukr is similar to sujad al-tildiwah.

2 Bukhari, 1/403 & 405; Muslim, no. 572.

3 Ahmad, 3/83; Muslim, no. 571.

14 The Shaykh has clarified elsewhere that a person does not sit for the tashahhud after
offering the sujiid al-sahw (prostration for forgetfulness). See al-Mukhtarat al-Jalliyyah,
pg. 36.

115 The Shaykh said elsewhere, “If one faces the obligation to offer a prostration while
reciting the Qur’an in the prayer, then it may be offered after all the necessary con-
ditions for the validity of the prayer have been fulfilled. However, if one recites the
Qur’an outside the salah and faces the obligation, then he can perform the prostration
without obtaining ritual purification and turning toward the Qiblah. In this case it is
not part of the original legislated form of prostration as it is in the salah; rather, in this
case it is more akin to supplication. It is like any other prostration made to express
one’s gratitude to Allah, and is nearer to the common supplications than that.” See
al-Mukhtarat al-Jalliyyah, pg. 36.
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-CHAPTER-
THE NULLIFIERS OF SALAH AND THAT WHICH IS DISLIKED

The prayer is nullified by the following:"¢

e Neglecting a pillar or a condition that he is able to fulfill,
whether it is done willfully, forgetfully, or out of ignorance.

e Willful abandonment of an obligation.
Purposely speaking®” or laughing loudly.
Unnecessary successive movements, which is considered [by
people] as being excessive.'®

This is because in the first case a person would have neglected that

u¢ Concerning the invalidation of the Imam’s salah the Shaykh said, “The view that
the invalidation of the salah of the Imam [due to utterance or action] also invalidates
that of the congregation is not tenable, and there is no proof to substantiate it. On the
contrary, there are poofs that lead to the view that the salah of everyone in the con-
gregation is valid [behind the Imam] who does not commit anything that would nullify
his salah. The saldh of the congregation is connected to the salah of the Imam in only
one respect: the obligation to follow the Imam. It does not mean that the correctness
and incorrectness of the utterances and actions of the Imam extend to the salah of the
congregation.” See al-Mukhtarat al-Jalliyyah, pg. 33.

17 The Shaykh said elsewhere, “Crying during saldh does not invalidate it regardless
of the reason, whether any sound becomes distinct or not, and whether it is done for
aneed or not. This is because there is nothing in the shari’ah that makes it prohibited.
Additionally, it cannot be compared to normal speech, and so dealt accordingly. An-
other basis for this view is offered by the hadith reported by ‘Ali, ‘When offering the
salah he would cry.” The Shaykh further said, “To speak forgetfully after the salam for
some important consideration or without reason does not invalidate the salah. Simi-
larly, speaking during the salah due to forgetfulness or ignorance does not invalidate
it. This is based on the hadith of the two-handed person and the hadith of Mu‘awiyah b.
al-Hakam.” See al-Mukhtardt al-Jalliyyah, pg. 34.

Additionally, the Shaykh said, “Eating and drinking invalidates the salah except if

the quantity is insignificant or it is done out of ignorance or forgetfulness.” See Niir
al-Basd’ir, pg. 17.
18 This is either prohibited or disliked (makrih) if it is slight and done without a com-
pelling reason. However, if it is slight, but done due to a need, or it is significant and
done because of compulsion, then it remains neutral and so is allowed. At time it be-
comes obligatory to do so, for example during a salah that is associated with fear, so
the worshipper may need to move to different positions in the prayer, and so is the
case during a battle. Another example is to move during the prayer while in congrega-
tion to establish the rows. This has been clarified by the Shaykh in his book al-Qawa‘id
wa’l-Furiiq, pg. 138. :
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without which the prayer cannot be completed, while in the other
cases he would have done that which is forbidden during the prayer.
On the other hand, the following actions are disliked during salah:

e Movements during salah. The Prophet was asked about moving
around in saldh to which he said,

5 S L 2505
“It is an embezzlement, which Satan misappropriates from
the salah of a worshiper.”*

Fidgeting around.

Placing the hands on the waist.

Intertwining the fingers.

Cracking the knuckles.

Squatting like a dog in prayer.'

To face [something] which would draw ones attention.
Entering the prayer while the heart is busy fighting off the
need to answer the call of nature, or when food is served. The
Prophet said,

OEEVI I 58 ) Ll 3502 355 Y
““There is no saldh when food is present and when one has
to answer the call of nature.”*#

¢ The Messenger of Allah prohibited men from resting the forearms
on the ground during sujiid. **

119 Bukhari, no. 2/234.

2 Jg'a’ (squatting) has been interpreted in two ways: 1) it is to make the feet touch the
earth, keeping the calves raised and placing the hands on the ground for support. This
is makrith (disliked) according to the majority of the scholars. However, the Malikis
consider it to be prohibited (haram), but according to them it does not invalidate the
saldh. 2) it means to place the feet behind and place the hands on the ground. This
again is makrith according to the majority of the scholars. However, the Shafi'is believe
that this is sunnah during the position that is assumed between the two prostrations.
They base their view on a narration that appears in the Sahih of Imam Muslim. Imam
Ahmad b. Hanbal has been reported to have said, “I do not practice it, nor do I censure
those who do.” He added that the Abdillahs (referring to ‘Abdullah b. Mas‘Gd, ‘Abdul-
lah b. ‘Umar, ‘Abdullah b. Zubayr, and ‘Abdullah b. Abbas) would do that.

2 Muslim, no. 560.

122 See Bukhari, 2/301; Muslim, no. 493.
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-CHAPTER-
SALAH AL-TATAWWU' (VOLUNTARY PRAYER)

The most emphasized of them are:

e The salah al-kusiif (the eclipse prayer),’* which the Prophet
performed and ordered to be performed, is prayed according to
the description found in the hadith of ‘A’ishah,

[

//°Tuwm¢1ﬂuj}\aw&ﬂ>f.ujmw‘ul.pu..ﬂu\

“The Prophet made the rec1tat10n of the echpse salah audlbly
He made four rukiis’ and four sujiids in two rak‘ahs.”***

e Salah al-witr, which is a sunnah mu‘akidah (an emphasized
sunnah). The Prophet continuously performed the witr prayer,
whether he was a resident or traveling, and urged the people to
do so. [It’s conditions are the following:]

1. The least [number] of rak’ahs is one and the most are
eleven.

2. It’s time is from ‘ishd@ until the coming of fajr.

3. It is best to be the last salah [of the day] as the Prophet
said,

Mbrswf\ |slas

“Make your last salah in the nlght witr (odd).”

He also said,

13 The Shaykh says elsewhere, “Some scholars held the opinion that salih al-kusif is an
obligation, because the Prophet offered it and asked the people to do the same.” See
al-Mukhtdrat, pg. 53

124 Bykhari, 2/549; Muslim, no. 901. The Shaykh said elsewhere, “As for the attributes of
the Prophetic salah that are in excess of these, then they are actually some confusions
of some of the narrators as stated by Imam Ahmad b. Hanbal, Imam Bukhari, and oth-
ers, See al-Mukhtarat al-Jalliyyah, pg. 53.

125 Bukhari, 2/488; Muslim, no, 751.
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“Whoever fears that he will not stand in the last part
of the night, let him pray witr in the early part of the
night; whoever hopes to stand in the last part of the
night, then let him pray witr at the last part of the
night. The last salah of the night is well attended [by
the angels], and that is better.”%

e  Salah al-Istisq@’ (prayer for rain) is a sunnah for the people who
are being deprived of water.'?” It is performed similar to the ‘Eid
salah in the desert. The following should be observed:

1. He goes out to the salah [with the people] in humility,
[considering themselves] insignificant, and beseeching
[Allah].

2. Two rak‘dhs are prayed and one sermon is delivered.

3. Constantly repeating istighfar (asking Allah for forgiveness)
and reciting verses [from the Qur’an] which contain the
command to ask for forgiveness.

4. Persistin making du‘a (supplications), and not be impatient
in wanting their supplication to be answered immediately.

Prior to performing it, the means that ward of evil and bring
about mercy should be observed, such as:

Asking Allah for forgiveness (istighfar).

Repentance [to Allah].

Setting right any injustices [that have been committed].
Doing good to others.

As well as other means that Allah has made as a means
for receiving His mercy and warding off evils. Allah knows
best.

A

The following are the prohibited times in which all absolute
voluntary salahs are forbidden:*#®

1% Muslim, no. 755.

127 Shaykh ibn al-‘Aqil said, “Also if the land is dry.”
126 The Shaykh has preferred the view that the optional salgh, which is performed
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1. From dawn and until the sun has risen to the height of a
spear.'”

2. From ‘asr to maghrib.

3. When the sun is at its zenith until it descends. Allah knows
best.

due to a reason, is not prohibited if done at these times. An example is the prayer for
tahiyyat al-masjid (the prayer offered when one enters the mosque to greet it). Another
example is when someone has already offered his prayer and then enters the mosque
to find the people offering their salah at that time [in which the optional prayers are
not allowed]. This is why in this place the author has used the words: absolute nawafil.
See al-Mukhtarat al-Jalliyyah, pg. 37.

129 The Shaykh has preferred the view that this prohibition relates to the early morning
salah and not the actual dawn, as has been explicitly mentioned in the hadith of Imam
Muslim. Also, this prohibition does not relate to the time of asr but to the actual asr
prayer, since the provision is based on the salah and not on the timing of that salgh. See
al-Mukhtarat al-Jalliyyah, pg. 37.
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-CHAPTER-
Tue CONGREGATIONAL (IAMx‘AH) PraYER
AND THE IMAM

There are five congregational salahs that are obligatory upon each
individual male, whether he is a resident or a traveler. The Prophet
said,

"M"’m" < U"UL’UL‘/‘:’“"JJ;‘T“ (‘L‘*’ be\'o‘ sk A5
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“I considered ordering the salah to be commenced, and then order
someone to lead the people [in salah] while I go out with some
people who have with them a bundle of firewood to the houses of
those who did not attend the prayer in [congregation] and burn
their houses over them with fire.”**

The least number [for a congregation to be held] is an imam and a
mubtadi (follower), and the larger the congregation, the more pleasing
it is to Allah.' The Prophet said,
8555 b ke & VAN A RIS
“The congregational prayer is twenty seven times more
praiseworthy than the prayer performed individually.”*

The Prophet also said,

«lsbLJJLg.'Le 'L.L.as ¢ uLo.\p._.i.LL;.ls‘éj ¢ ugsu,@u_n.;1>\
“If you prayed in your homes and then came out and [found] a
congregation at the mosque, then pray with them, for the prayer
for you will be a supererogatory prayer.”**

130 Bukhari, 2/125; Muslim, no. 651.

13t The Shaykh has declared sound the view that the Friday congregation in a more
populated mosque is better in than one in an old mosque. See al-Mukhtarat al-Jalliyyah,
pg. 38.

132 gukhari, 2/131; Muslim, no. 560.

133 Abii Dawiid, no. 575 & 576; al-Tirmidhi, no. 219, who called it sahih; al-Nisa'i, 2/112.
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On the authority of Abii Hurayrah, in marfi‘ form, that the Prophet
said,

5 \ys,y}‘\ysjug;\ad‘\};g;s\aumrl}s;aw\d»ut
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“The imdm is meant to be followed.’* If he makes the takbir, then
make the takbir and do not make the takbir until he does. If he
bows, then bow and do not bow until he bows."** When he says,
‘Sami Allahu liman hamida (may Allah answer he who praises Him),’
say, ‘Rabana wa lakal hamd (Our Lord to You belongs all praise).” If
he prostrates then prostrate, and do not prostrate until he does. If
he prays standing then pray standing and if he prays sitting then
all of you pray sitting.”*¢

The underline meaning of the above narration can be found in the two
authentic books.*” He also said,

db 4...“..“., (l.a.ilﬂ.e 5‘:,.:0 OF‘)-GJ‘ E; 413‘ uLSJ &\5 \‘;}a.“ ‘ay
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“The one who has the most knowledge of the Book of Allah should
lead the people [in prayer]. If they are equal in this regards, then

14 The Shaykh preferred the view that it is permissible for a person to offer his obliga-
tory prayer behind an imdm who is offering an optional prayer, and is supported by the
story of Mu‘adh. He also considered it permissible for a child to lead the people in an
obligatory or optional saldh, as confirmed by the story of ‘Amr b. Salimah al-Jarami. See
al-Mukhtdarat al-Jalliyyah, pg. 44.

55 The Shaykh said elsewhere, “Intentionally going ahead of the imam [in an action of
the prayer] invalidates the salah if the one committing it knows the injunction and is
aware of what he is doing. It makes no difference whether he went ahead one or two
steps [in the prayer], and whether it was the imam who got him [back] or he himself
returned to the proper sequence.” See al-Mukhtarat al-jalliyyah, pg. 40.

16 Abii Dawiid, no. 603. The Shaykh affirmed the soundness of the prayer behind an
imam who is unable to perfectly offer any of the foundational pillars of the saldh or its
necessary conditions, provided that he tries his best in that regard. This is true of the
imam of a tribe, a town, or others, and regardless of the issue whether the congregation
is disabled like him or not. See al-Mukhtarat al-jalliyyah, pg. 42.

137 See Bukhari, no. 2/173; Muslim, no. 411.
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the one who is most knowledgeable of them in the Sunnah. If they
are equal in this regards, then the one whose migration was earlier.
If they are equal in migration, then the first to accept Islam or the
oldest.*® Let him not sit in the place of the owner of the house [in
order to lead him in prayer] without his permission.”*

Additionally, it is important that:

o The imam is in front [of the congregation],
the congregation be lined up close together, and

o they should complete the first [row] and then the subsequent
ones.

Whoever prays behind the row [by himself] without any excuse must
repeat his prayer. Ibn Abas said,

:twj;;j;i;f)ug,;i;i;d:}@bp@;&w&;p\gw

“I prayed one nlght w1th the Prophet and I stood on hlS left, so

he took a hold of my head from behind me and placed me to his
right.”14

1% The Shaykh said elsewhere, “The more conscious a person is of Allah and the more
devoted he is in his worship, then he should be given preference in leading others in
the saldh over someone who enjoys a higher lineage; rather, he is also given preference
over the one who is older than him. The age factor is considered only when both the
older and the younger person are equal in all other respects... The fasig (evil doer) can
also lead others in the salah regardless if his fisq relates to his statements—example
being an innovation—or his actions. We base this on the following Prophetic narra-
tion concerning the oppressive rulers, ‘They would lead you in the salah. If they are
right in what they do, then its merit will go to you and to them. However, if they are
wrong, then the merit goes to you and the wrong to them.” Another basis for the view
is that the personal salah of the fasig is sound in itself, and so makes his leadership in
the prayer for others valid as well. This was the practice of the first generations of
the Muslim community, and we even find some of the scholars, such as Shaykh al-
Islam [ibn Taymiyyah] and others, preferring the view that separating from the evil
rulers and praying the salah in seclusion is the way of the innovators and the Rawafid
(extremist Shias). To hold the view [of séparation] fosters schism. The truth that may
not be contested in this matter is that salah is like jihad. The believers have to offer the
salah behind the pious or impious.” The Shaykh has dealt with issue extensively. See
al-Mukhtarat al-Jalliyyah, pg. 42.

13 Muslim, no. 673.

1 Bukhari, 3/192, 11/116; Muslim, no. 763. The Shaykh said elsewhere, “To stand on
the right side of the imam in the congregation is a stressed sunnah. It is not obligatory,
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The Prophet said,

‘,m rxu W \}Lu “5;31
“When you hear the igamah (call to start the prayer), then walk
to the salah with calmness and tranquility, and do not hurry.
Whatever you catch [of the salah], pray it and whatever you
missed, make it up.” ***

Al-Tirmidhi has,
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“If anyone of you comes to the prayer and finds the iman in a
position, then do what the imam is doing.”'?

so its violation does not result in the invalidation of the salah. As for the fact that the
Prophet once moved ibn ‘Abbs to his right side does not entail obligation, and it only
entails preference and excellence for we see that he did not forbid him from this.” See
al-Mukhtarat al-Jalliyyah, pg. 45

11 Bukhari, 2/390; Muslim, no. 602. The Shaykh said elsewhere, “The part that a late
comer offers in the congregation is the first part of his salah and that which he com-
pletes after the congregation is the latter part.” See al-Mukhtarat al-Jalliyyah, pg. 39.

142 Al-Tirmidhi, no. 591, and he said, “This is a gharib hadith, and we do not know any
muhaddith (scholar of the Prophetic science), other than this one, who has attributed it
to the Prophet. In this chain is a narrator, al-Hajjaj b. Artat, who is mudallis (attributes
the hadith to someone unreliable by using the name in such a way that it appears that
he is attributing it to another person of the same name who is reliable) and he would
use ‘an‘anah (not expressly attributing the tradition to the source and use the term ‘an
fulan (by such-and such person) instead of saying so-and-so told, informed, or narrated
to me. This leaves uncertainty.”
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-CHAPTER-

Tue Prayer or Tuose WitH AN Excusg'®®

A sick person is pardoned from attending the congregational prayer.'*
If standing during the prayer may cause an aggravation of his sickness,
then he can pray seating. If he is unable to pray seating, then he can
pray lying on his side. All these are supported by the saying of the
Prophet to ‘Imran b. Husayn,
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“Pray while standing; if you are unable, then pray sifting; if you
are unable to even do that, then pray on your side.”®

If it becomes difficult for him to make each of the individual salahs
during their prescribed times, then he can combine zuhr and ‘asr, and
the two evening prayers, maghrib and ‘isha’.

It is permissible for a traveler to combine prayers, and it is sunnah
for him to shorten the prayers that have four units to two units.'*¢ He

143 They include: the sick, the traveler, and the one in fear. See Niir al-Basdir, pg. 19.

144 The Shaykh has stated that if a sick person is able to perform his salah standing but
doing so alone, and is unable to stand and pray while in congregation, but is forced
to sit, then in this case he should still attend the congregation and pray while sitting.
This is because it is more preferable to join in the congregation as it carries with it such
wisdoms that are unmatched. See al-Mukhtarat al-Jalliyyah, pg. 46.

15 Bukhari, 2/587. The Shaykh has said elsewhere that there is no other authentic nar-
ration that is ascribed to the Prophet concerning the saldh of the sick person except
this one. As for the one that mentions salah by gesturing with the eyes and the heart,
it is not authentic. The implied meaning of this tradition is that the last level of obliga-
tion in praying by gestures ends at praying while lying down on one’s side. This is the
view opted by the Shaykh. He has said that if a person does not find it possible to pray
while lying on his side, then he should lie while placing a pillow under the upper por-
tion of his body to raise it and face and turn his feet to the Qiblah and gesture to show
bowing and prostrations. If that is not possible, then he should use his eyes; if that is
not possible, then he may pray with his heart. See al-Mukhtarat al-Jalliyyah, pg. 46 and
Niir al-Basair, pg. 19.

¢ The Shaykh says elsewhere, “The concessions for the salah during a journey are de-
pendent on the presence of the reality of the journey, something that makes a journey
a journey. It is not dependent on a certain distance as there is no authentic source to
obtain the sound basis for the specification.” He also held the opinion that if a traveler
stops at a place where he does not intend to stay for long, then he is still considered
a traveler even if he intends to remain there for more than four days. He also held
the opinion that a traveler enjoys the concessions even if he is not directed toward a
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is also permitted to break his fast during Ramadan.

It is permissible to perform saldt al-khawf (fear prayer) in any
manner observed by the Prophet, which includes the narration of Salih
b. Khawwat on the authority of those who prayed salat al-khawf with
Prophet at the Battle of al-Riqa‘.'”” One group prayed with him while
another group faced the enemy. He prayed one rak‘ah with the ones
who were with him, and then remained standing while they completed
their prayer. They then left and lined up to face the enemy, while the
other group [who were originally facing the enemy] came and prayed
with him the remaining rak‘dh. He then remained seated while they
completed their prayer and then he made taslim with them.

If the fear intensifies, then they can perform the salah while walking
or riding, facing the direction of the Qiblah or anywhere else, and
making gestures with his head for bowing and prostration. Similarly,
anyone who fears for himself, prays according to his ability and does
all that he can to get away [from the enemy] and so forth. The Prophet
said,
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“If 1 order you with a command then do it as much as you can.”#

particular destination and is just wandering or lost. Additionally, it also affirms that
the traveler does not necessarily need to specifically make an intention for shorten-
ing the prayer or combining two prayers; rather, when the circumstances warrant
the concession he proceeds to act accordingly, even without specifically making an
intention. Similar is the case with the combination of two consecutive prayers: when
the circumstances warrant it occurring, then the believer can use the concession right
away. See al-Mukhtdarat al-Jalliyyah, pgs. 47-9.

7 It is a battle that occurred in the 5 Au in the Najd territory of Ghatfan. It is called
Dhat al-Riga* because the believers were barefoot, which cause their feet to become
injured and they wrapped rags around them.

18 Bykhari, 7/421; Muslim, no. 842,

14 Bukhari, 13/251; Muslim, no. 1337.
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-CHAPTER~
Tue Fripay (Jumu‘an) PrRaYER

Whoever is obligated to attend the congregational prayer is obligated
to attend the Friday prayer if he is a resident.!® The conditions of the
Friday prayer are the following:

1. Performance at it’s due time."
2. Performed in a village [or anything greater].!*
3. It be preceded by the two sermons.

It is reported on the authority of Jabir that,
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“The Prophet would give the sermon and his eyes would turn red,
his voice would rise, his anger would intensify to the point that he
was like a warner, warning an army [of a coming attack] saying,
‘They will surely attack in the morning; they will surely attack in
the evening!’ He would also say, ‘The best speech is the speech of
Allah and the best guidance is the guidance of Muhammad. The

2 The Shaykh clarified elsewhere, “The correct view is that the Friday congregation is
obligatory even for the slaves, as the relevant textual commands are general and cover
them as well. There is no argument in the sources that can be pleaded to in order to
restrict the command to only the free to the exception of the slaves. The hadith, ‘Friday
Congregation is a necessary obligation upon every believer except the following four...’
is weak. The truth is that the slaves share the same obligations as the free do in physi-
cal rituals of worship where no monetary contribution is required.” See al-Mukhtarat
al-Jalliyyah, pg. 50.

51 The Shaykh says, “The timing for the Friday Prayer begins when the sun begins to
descent [from its zenith] and the shadow is a bow’s distance, and continues until the
end of the dhuhr prayer. When the times. expires and one cannot join the congregation
or joins the prayer after the believers in congregation have offered one raka‘ah, then
it is obligatory for the delinquent to offer the dhuhr prayer as a makeup.” See Nir al-
Basa'ir, pg. 20.

52 The Shaykh held the opinion that none of the traditions, which lead to the view that
the Friday and ‘Eid congregations cannot be valid unless there are forty worshippers
present, are sound. See al-Mukhtarat al-Jalliyyah, pg. 50.
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worst of matters are the [newly] invented matters [in the religion]
and every invented matter is misguidance.”*

Another narration has,

s
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“The Prophet, during the Friday sermon, would praise and exalt
Allah, then he would raise his voice and say,"...”

In another wording,
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“Whoever Allah guides none can misguide and whoever He
misguides none can guide.”’*

The Prophet would say,

PR

“The length of a person’s pI:ayer and the shortness of his sermon
are truly an indication of his understanding.”***
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[The sermon should be delivered in the following manner:]

1. Itis liked that the sermon be delivered from a pulpit.

2. The imam ascends the pulpit and faces the people and gives
them the salutations.

3. He then sits down and the mu‘adhin (caller of the prayer) gives
the adhan (the call to prayer).

4, Then the imam stands and delivers the sermon.**

153 Muslim, no. 867.
15 Muslim, no. 867.
155 Muslim, no. 869.

156 The Shaykh said elsewhere, “Some of the scholars have considered that both the
sermons must contain praise for the Prophet, invocation of Allah’s blessing on him,
and a verse of the Holy Qur’an. However, there is no valid argument supporting this
view. It suffices the imam to deliver a sermon that fulfills the objective of the sermon
and offers advice. The conditions mentioned by the upholders of this view cause per-
fection and excellence in the sermon and is not to be taken as an essential part of the

validity of the sermon.” See al-Mukhtdrdt al-Jalliyyah, pg. 51.
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He then sits.

He then stands to give the second sermon.

[When he is finished,] the igamah is pronunced.

He leads the people in two rak‘ahs in an audible voice.

In the first rak’ah he recites Siirah al-Aa and in the second [he
recites] Sirah al-Ghasiyah, or [he may recite] in the first rak’ah
Sirah al-Jumu’ah and in the second Siirah al-Munafigiin.

It is preferred for those who go for the [Friday] prayer to due the
following:

A e

Take a bath

Apply fragrance.

Wear their best clothes.

Come to Jumu’ah early.

[Remain silent until after the saldh.] It is related in the two

authentic books [Bukhari and Muslim],
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“If you were to say to the one next to you, ‘be duite’ during
the Friday sermon, while the imam is speaking, you will
have invalidated [your reward].””

[Pray two rak’ahs of entering the masjid.]
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A man entered the miasjid on Friday while the Prophet
was giving the sermon. The Prophet said, “Did you pray?”
The man replied, “No.” So he said, “Stand and pray two
rak’ahs.”

157 Bukhari, 2/407; Muslim, no. 850.
158 Bukhari, 2/412; Muslim, no. 875.
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-CHAPTER-
Tae Two ‘Emp (FestivaL) PRAaYERs'™

The Prophet commanded.all the Muslims to go out and attend the
‘Eid prayer, even the adolescent girls'® and menstruating women, to
witness the good and to supplicate. However, the menstruating woman
should remain away from the musalah (the prayer area).’s

The timing [for the ‘Eid prayer] is after the sun has risen to the
height of a spear and until noon.’ The sunnah is to do the following:

Perform it in an open area.

To hasten [the prayer] if it is ‘Eid al-Adhah (Festival after Hajj).

To delay it if it is ‘Eid al-Fitr (Festival after Ramadan).

To eat something in the morning—especially on the day of ‘Eid

al-Fitr—before prayer, with an odd number of dates.

To take a bath and apply fragrance.

Wear the best clothes.

To go to the prayer from one direction and return from another.

Pray two rak‘ahs without adhan or igamah.

Say seven takbirs in the first rak'ah including the takbirat al-

ihram.

e In the second rak’'ah he says five takbirs, excluding the takbirat
al-giyam (saying Alldhu Akbar during the standing).

e Raising the hands each time the takbir is said.

e Praising Allah and sending salutations and blessings upon the
Prophet between each takbir.

e Reciting Siirah al-Fatihah and another sirah audibly in both

rak‘ahs. '

159 The Shaykh said, “Both the ‘Eid congregations are an obligations of the first order.
The Prophet commanded the young girls and the women to attend, but he commanded
those who were menstruating to remain away from the prayer place. Had this congre-
gation had no preference over a lot of the other obligations, then he would not have
stressed it to this level.” See al-Mukhtarat al-Jalliyyah, pg. 52.

160 ‘Awgtiq is the plural of ‘atig which refers to a physically mature young girl or is about
to become one.

161 Bykhari, 1/466; Muslim, no. 890.

162 The Shaykh said that if the ‘Eid is missed then it is made up by offering it the next
day or afterwards during its designated time. See Niir al-Basd'ir, pg. 21.
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o After the taslim, the imam should deliver two sermons,'®® similar
to the two Friday sermons.’** However, he should remind [the
people] of the rulings that are suitable for that time.

The following acts are recommended:

1. Unrestricted takbirs: During the night following the two ‘Eids
and on the first 10 days of Dhul-Hijjah.

2. Restrictive takbirs: Following the obligatory daily prayers,
starting from the fajr prayer on the day of ‘Arafah to the ‘asr
prayer on the last Tashriq days, “Allahu Akbar, Allahu Akbar, Allahu
Akbar, Ld ilaha ila Allah, Allahu Akbar, Allahu Akbar, wa lilahil hamd
(Allah is Great, Allah is Great, Allah is Great, none has the right
to be worshipped except Allah, Allah is Great, Allah is Great, and
to Him is all praise).”

12 The Shaykh said, “The sound view is that it is desirable to begin a sermon, whether
it is on Friday, ‘Eid, or any other congregation, with exalting Allah, as there are no
sound hadiths that confirm that the Prophet ever began a sermon without it.” See al-
Mukhtarat al-Jalliyyah, pg. 52.

1 The Shaykh said, “I am inclined to consider absolute takbir as desirable during the
days of tashrig for the following reasons: 1) Allah has commanded to specify these days
for His remembrance, 2) the Prophet said, ‘The days of tashrig are days of eating, drink-
ing, and remembering Allah, and 3) ‘Umar would raise his voice and say takbir in his
tent in Mina. Those around him would also join him and Mina would reverberate and
shake with the cries of takbir.” See al-Mukhtdrat al-Jalliyyah, pg. 52.
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Book of Funerals
(Kitab al-Janazah)

The Prophet said,

Y)Y 2S63 1,
“Instruct your dying to say ld ilaha ila Allah (none has the right to
be worhsipped except Allah).”*¢

Also,

e (U3 e 153081
“Recite over your dying [Sirah] Ya-Sin.”¢ ’

Preparing the dead [for burial] is done by the following:

165 Muslim, no. 916. The Shaykh has explained that visiting the sick is a stressed re-
ligious recommendation. To visit a close or distant relative is recommended, but he
should neither stay long with the sick person nor bombard him with questions; rather,
his condition should be considered. When he nears death his mouth should be wetted
with water and he should be encouraged to utter the declaration of faith. It is a sunnah
to close the eyes of the dead body and his joints should be loosened. The dead must be
brought to the burial place as soon as possible after he has been washed and shrouded.
All these things are a collective obligations. See Niir al-Basa’ir, pg. 21.

%6 Ahmad, 5/27; Abi Dawiid, no. 3212; ibn Majah, no. 1448; ibn Hibban, no. 720; al-
Hakim, 1/565.
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washing him,
shrouding him,
praying over him,
carrying him, and
burying him

Al

All these are a collective obligation, if it is done by some then the
obligation is lifted from the rest, if not then the sin is on everyone. The
Prophet said,
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“Hasten with the funeral, for if [the person] was righteous, then
you are sending him to good, and if he was otherwise, then you are
removing something evil from your necks.”*’

i

Also,
Al B L B il
“The soul of the believer is tied to his debt until it is paid on his
behalf.”s®

Concerning the shroud, the cloth should cover the entire body, with
the exception of the head for the male and the face for the female.'®
As for the manner of the prayer over the dead, it as follows:

To make takbir and recite Sarah al-Fatihah.

e To make takbir and sends salutations and blessings on the
Prophet.

e To make takbir and make supplication for the deceased by

saying,

167 Bukhari, 3/182; Muslim, no. 944.

16 Ahmad, 2/440, 475, 508; al-Tirmidhi, no. 1078 & 1079;ibn Majah, no. 2413; al-Darami,
2/262. al-Hakim labeled it as authentic based on the criterior of Bukhari and Muslim.
1% The Shaykh states elsewhere, “It is more appropriate for the person who has good
knowledge of the religious rulings governing the washing of the dead body and is
known for keeping the secrets to take up this responsibility. After washing the dead
body, it is covered with three simple white sheets of cloth. Each cloth is wrapped
around the body. Musk, or something similar, is then applied to the external part of
the body. A believing woman is shrouded with a lower garment, an upper garment or
head covering, and two other sheets of cloth.” See Niir al-Basd’ir, pg. 22.
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“Allahumaghfirli hayind wa mayitind wa shahiding wa
gha’ibind wa dhkarind wa unthana wa saghirina wa kabirind.
Allahuma man ahyaytahu minna fa’ahyihi ‘alall islami wa man
tawafaytahu ‘alall iman (Allah, forgive those of us who are
alive and those of us who are dead, those that present and
those that absent, our young and our old, our males and
our females. Allah, whom amonst us You keep alive, then
let that life be upon Islam, and whom amongst us You take
unto Yourself, then let that be upon faith).”*”°

[He also says,]
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Allahum magh fir lahu, warhamhu, wa ‘afihi, wa'fu ‘anhu, wa
akrim nuzulahu wa wassi‘ mudkhalahu wagsilhu bil ma’i wat
thalji wal baradi, wa naqqihi mindh-dhunubi kama yunaqqath
thawbal abyad mi nad-danasi. Alladhuma la tahrimna ajrahu,
wa la taftina ba‘dahu, waghfirland walahu (Allah, forgive him
and have mercy on him, excuse him and pardon him, and
make honorable his reception and make his entry wide.
Cleanse him with water, snow, and hail, and purify him of
sins as a white garment is purified from filth. Allah do not
deprive us of his reward and do not put us to trial after
him, and forgive us and forgive him).”"!

If the deceased is a child, then a person should supplicate after
the general supplication,

170 Ahmad, 2/368; Abii Dawiid, no. 3201; al-Tirmidhi, no. 1024; ibn Majah, no. 1498; al-
Hakim, 1/358, who called it authentic based on the criterion of Bukhari and Muslim.
"1 Muslim, no. 963.
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“Allavhuma ij‘al fartan li walidayhi wa dhukhtraan wash
shafi'aan majaabaan. Allahuma thaqal bihi mawazieena
huma, wa a‘azaam bihi ajurohuma. Wa ijaalhu fi kafaalti
ibraheem waghi birahmatika adhaab al jaheem. (Allah, make
him a source of salvation for his parents and a source of
reward and treasure. Make him an intercessor, one whose
intercession is accepted. Allah cause him to make their
scales heavy with good deeds, and increase their rewards.
Unite him with the righteous believers, place him under
the care of Ibrahim, and protect him by Your mercy from
the torment of Hell.)”*"?

e Then he makes the takbir and the taslim.

The Prophet said,
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“Whoever from amongst the Muslims dies and forty men, who do
not associate any partners with Allah, offer his funeral prayer,

then Allah will accept their intercession for him.””*
He also said,
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“Whoever witnesses a funeral and stays with it until he prays
over the deceased, then for him will be a girat of gold. Whoever
witnesses it and stays until the deceased is buried, then for him
will be two girat of gold.” It was asked, “What are two girat.” He

2 This is a supplication mentioned by the jurists, such as ibn Qudamah who recorded
it in his al-Mughni, and is not a hadith that can be attributed to the Prophet.
73 Muslim, no. 948.
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said, “It is like two great mountains.”"*
[Concerning the grave,] the Prophet prohibited the following,

o plastering the graves,
e sitting on them, or
o build [something] over them.'”

After the deceased is buried, the person should stop and,

S 5986 Bl ake Y e
“Ask forgiveness for your brother, and ‘ask for stability for him,
for it is indeed asking for it now.”"’

It is recommended to offer condolences to the relatives of the deceased.
The Prophet wept over a dead [child of his] and said regarding it, “It is
certainly mercy.””” However, he condemned the person who wails and
the one who listens approvingly.'®

The Prophet said,

. #n ‘J‘ﬁ:‘ /g., . ‘;a s 4
355V @SS gl ¢ 5l 15005

“Visit the graves for they are a reminder of the hereafter.””

The one visiting the grave should say,
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“As saldmu ‘alaykum ahlul dar gaum mu’minin, wa innd insha Allah
bikom la huqun. Allahuma la tahrimnd ajrohum wa la tafatna ba*dahum,

174 Bukhari, 3/196; Muslim, no. 945.

175 Muslim, no. 970. The Shaykh explained that erecting buildings over graves, cement
over the tombs, perfuming them, sitting over them, and writing on them are all pro-
hibited actions. Since the Prophet has warned about them, so they cannot be anything
lesser than a complete prohibition. See al-Mukhtarat al-Jalliyyah, pg. 54.

76 Abii Dawiid, no. 3221; al-Hikim, 1/370; al-Bayhaqi, 4/56. Al-Nawawi labeled it as
hasan in al-Adhkdr, pg. 147.

177 Bukhari, no. 3/173.

178 Abii Dawiid, no. 3128, who recorded this narration on the authority of Abi Sa‘id.
The isnad includes the name of ‘Atiyah al-‘Awfi, his son, and grandson: all of them are
weak narrators. No other version of the narration is sound. See Irwa’ al-Ghalil, pg. 769.
17 Muslim, no. 977.
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wagfirlana wa lahum. Nas‘al Allahuland wa lakum’ul ‘afiyyah.” (Peace
be upon you all, inhabitants of this place from amongst the
believers and the Muslims. Certainly we will, Allah-willing, join
you. Allah, do not deprive us of their reward and do not cause us
to stray after them. Forgive us and them. We supplicate to Allah to
grant us wellbeing and to you).”®

Additionally, whoever does any good deed and caused a benefit to
either a living or dead person, will receive the benefit for himself.
Allah knows best.

18 This supplication is composed of a number of traditions. For details see Jami‘ al-Usil,
11/157.
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Book of Prescribed Charity
(Kitab al-Zakah)

It is an obligation on all those that are:

e Muslim,
e free, and
e possess wealth that has reached the nasb (prescribed amount).

There is no zakdh on property that is held for less than a year (hawl),
except for:

That which is grown from the earth.

What is subordinate to the original investment, such as that
which exceeds the original [amount] or business profits, since
their prescribed time for zakah to become obligated is the same
as that of the original amount.

Zakah is obligatory on four categories:

1. grazing livestock (s@’imah), such cattle,

2. that which comes from the earth,

3. gold and silver [and anything that takes it place as currency],
and
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4. products for the purpose of sale (‘uriid al-tijarah).’®"

As for zakah due on livestock,® the proof for it is the hadith narrated
by Anas that Abu Bakr wrote for him, “This is the amount from the
prescribed charity that the Messenger of Allah enjoined on every
Muslim, and which Allah ordained for His Messenger:

On twenty four camels or less: for every five, a sheep.

If they reach twenty-five to thirty-five, then one bint makhad (a
one year old female camel) becomes due. If one is unavailable,
then one ibn labiin (a two year old male camel).

o If they reach thirty-six to forty-five, then one bint labiin (a two
year old female camel) is due.

e If their number reaches forty-six to sixty, then one higqah (a
three year old female camel) fit for breeding is due.

o If their number reaches sixty-one to seventy-five, then one
jadh‘ah (a four year old she-camel) is due.

o If their number reaches seventy-six to ninety, two bint labiin are
due.

o If their number reaches ninety-one to one hundred and twenty,
then two higqah are due.

o If their number exceedes one hundred and twenty five, then
for every forty, one bint labiin is due, while one higqah is due on
each fifty. :

e  Whoever has only four camels, then no zakah is due on them,
unless their owner decides otherwise [to give it].

As for zakah on sheep:

o Iftheyare from those that graze naturally, then if their numbers

181 The Shaykh said elsewhere that exchanging a zakatable thing with another zakatable
thing does not render it exempt from zakah, regardless of the fact that the exchange is
done in the same thing or a different thing. He also said that the basic thing that needs
to be considered in ascertaining the obligation of zakah on an asset is that the asset be
in the possession of the believer until the time of the payment of the zakah. However,
if it is lost or is used up, without evil intention, then the person is not obligated to pay
zakah on it. He also concluded that it is permissible to move the collected zakah, even
if it is moved to a distance that allows the shorten of the prayer, unless it is done for a
good purpose. See See al-Mukhtarat al-Jalliyyah, pg. 56 & 58.

182 Al-S@’imah are animals that are left to graze for a year or more. Al-Sawm is to send the
animals to a pasture where they graze.
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are from forty to one hundred twenty, then one goat is due.

e If their numbers are from one hundred twenty to two hundred,
then two goats are due.

e If their numbers are from two hundred to three hundred, then
three goats are due.

e If their numbers are more than three hundred, then for every
one hundred sheep an additional goat is due.

e If the grazing sheep are less than forty, then there no zakah is
due, unless the owner decides otherwise.

e Livestock that are separate cannot be joined, and those that are
joined cannot be separated for fear of paying the zakah.'**

o If the livestock of different owners are mixed together, then
their owners should settle amongst themselves the share that
each must pay.’*

e The owner must not give as zakah an animal that is decrepit or
one that possess some form of defect (dhat al-‘uwar).'®

As for silver:

e For each two hundred dirhams, zakah will be four tenths (2.5%).
If the owner has one hundred and ninety, then no zakah is due
on it, except for what the owner wills.

[Substitution of Payment]

8 An example can be the following: Three herds of forty sheep each are owned by
three different men. If zakah is applied separately, then each person will give only a
sheep for his own portion. If they are combined, then the obligation of zakah on the
whole would be no more than one sheep per person. As for an example of distribution
of aherd that is co-owned then it is the following: Two individuals own a hundred and
one sheep combined. Three sheep are to be paid in total as zakah. However, if they
separate the herd according to their ownership, then the maximum zakah they will pay
will be two sheep, one from each.

184 The implication is that if the herd of two people are combined and the number of
the animals reaches the amount for zakah, then zakah will be applied as if they are
owned by one person, and both men will be obligated to pay the amount of that zakah
according to the number of animals they own. If each of them owns twenty sheep, and
the combined herd numbers forty, then one sheep will be paid in zakah. One of them
will give a sheep in zakah and the worth of that particular sheep will also be assessed,
and half of that value will be paid by the other person to the one who gives away the
sheep from his herd. This is how zakah will be applied to animals that are combined.
185 Dhat al-‘uwdar means blind according to one opinion and defectlve according to an-
other.
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e If a person is in possession of camels that have reached the
number where a jadh‘ah becomes due, but he has a higgah, then
the hagqah would be accepted accompanined with two goats, if
it is possible, or twenty dirhams.

e If a person’s camels reach the number where a hagqah becomes
due, and he has no haqqah but has a jadh‘ah, then it is accepted
from him as zakah and he would be given in return twenty
dirhams, or two goats.”#

It is reported in the hadith of Mu‘adh that the Prophet ordered him to
take for thirty cows, a tabi* (one year old calf), and for every fourty a
musinnah (two year old calf). It is recorded by the authors of the Sunan.'®’

As for zakah on money, it has already been mentioned that nothing
is due on it unless the amount reaches one hundred dirhams, in which
case four tenths (2.5%) becomes due.

Concerning zakah on what is grown from the earth, such as grains
and fruits, it is the following: The Prophet said,
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“There is no zakah on it unless it reaches five wasags.”*®*

A wasagq is eqivalant to sixty sa‘ (appox. 180 kg). Therefore, the nisab for
the obligation of zakah on grains and fruits is three hundred sa‘, equal
to the sa' of the Prophet. The Prophet also said,
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“ThatwhicHis [owed onland]irrigated by rain, springs, or trough®®
is a tenth (‘ushr, i.e., 10%); while that which is irrigated privately is
half of a tenth (i.e., 5%).”*

It is narrated on the authority of Sahl b. Abi Hathimah that the Prophet

1 Bukhari, 3/316-317.

7 Abli Dawiid, no. 1578; al-Tirmidhi, no. 623, who called it hasan; al-Nis@’i, 5/26; ibn
Madjah, no. 1803; al-Hakim, 1/398, who called it authentic based on the conditions of
Bukhari and Muslim.

18 Bukhari, 3/332; Muslim, no. 979. -

18 The Arabic word is ‘athari which refers to that which takes water through its long
roots and does not need to be watered. The word is a derivative of the verb ‘athara
which means “he overpowered something”. This type of vegetation is called ‘athari as
it is able to get water without the help and effort of its owner.

19 Bukhari, 3/347.
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commanded,
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“When you estimate [the zakah] then put a third aside, and if not a
third then put a fourth.”***

As for ‘uriid at-tijarah (business merchandise), which refers to any
commodity obtained for the purpose of trading and gaining a profit, its
value is estimated by the passing of a year (hawl) and its zakdh is given
to the poor in the form of gold or silver'” [or any monetary wealth] and
it is obligated that it is quarter of a tenth (2.5%).

If someone is a creditor who has a loan due to him from somone
from whom he has no hope of collecting it, such as the debt of a
procrastinator or an insolvent person who cannot fulfill the obligation
on him, then no zakah will be due on it.’* However, [if it is collectable],
then zakah is due on it.

191 Abfi Dawiid, no. 1605; al-Tirmidhi, no. 643; al-Nisa'i, 5/42; al-Hakim, 1/402, who said
that it has an authentic chain of transmitters. Ibn Hajar said in al-Takhlis, “Ahmad b.
Hanbal and the authors of the three Sunan (al-Nisa'i, Abii Dawiid, and ibn Majjah), Ibn
Hiban, and al-Hakim have recorded this report on the authority of ibn Abi Hathamah.
The isndad (chain) of this narration includes ‘Abd al-Rahman b. Mas‘iid b. Dinar who
narrates from Sahl. Concerning him al-Bazzaz said, ‘This narration has been reported
by him alone.” Ibn al-Qattan said, ‘His reliability or otherwise is unknown.” Al-Hakim
said, ‘There is another corroborative hadith which al-Bazzaz narrated through ibn
Lahiyyah.’ There is another corroborative hadith whose soundness of the isnad is
agreed upon. This narration relates that ‘Umar judged by it. The meaning of the hadith
is that it is upon the zakah collectors, whom the ruler sends, to leave behind a third or
fourth of the zakah, as they think is wise, with the farmers and the cultivators so that
they themselves can distribute it among their relatives, neighbors, and others.”

192 The Shaykh said elsewhere, “The correct view is that it is allowable to pay zakah on
the trade merchandize from it, since the zakah is meant to offer convenience. There-
fore, the owner of a thing on which zakah is obligatory is not forced to pay zakdh on
it from other means. This is similar to the allowance of paying zakah by assessing the
worth of a thing on which zakah is due if an expedience demands it from the angle of
the payer. The rent from an immovable property which is rented is subject to zakah,
but the property itself is not. The condition of an expiry of a year is not applicable to
rents and wages; rather, they are dealt like the benefits of trade and produce.” See al-
Mukhtarat al-Jalliyyah, pg. 56.

Similarly, the Shaykh has clarified that the home of a believer, and other immovable
properties, such as floors, utensils, and animals (except for camels, cows, and sheep)
are not subject to zakdh unless they are used as trade merchandise, and so the zakah
will be applied on them as trade merchandise. See Niir al-Bas@’ir, pg. 25.

193 The Shaykh has affirmed that zakah on this kind of wealth does not become obliga-
tory until the person takes them into his possession and a year passes after the posses-
sion. See al-Mukhtarat al-Jalliyyah, pg. 55.
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It is obligatory to give the zakdah from a person’s [average quality]
wealth, and the obligation is not fulfilled by something that is of
inferior quality. Conversely, it is not obligated to give from the best
wealth either, except if the owner so desires.

[Concerning, buried treasure], it is reported in a marfu‘ hadith from
Abu Hurayrah that [the Prophet said],
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“On buried treasure there is a fifth,”%

194 Bukhari, 3/364; Muslim, no. 1710.
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-CHAPTER-
ZakAH AL-Frmr
(THE CHARITY FOR THE COMPLETION OF RAMADAN)

Ibn ‘Umar said,
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“The Messenger of Allah made obhgatory zakah al-fitr: a si%of
dates or a sa of grains on the slave and the free, the male and the
female, the young and the old, from the Muslims. He ordered it to
be payed before the people go out for the [‘Eid] salah.”**

It is obligatory on a person to pay for himself and for those on whom he
is obligated to spend, if he possesses what is more than his provisions
for a day and a night: a sa‘ of dates, grains, dried yogurt, raisins, or
wheat. However, it is best to give that which will give the most
benefit.’”’ It is not permissible to delay it until after the day of ‘Eid. The
Messenger of Allah said that it is a purification for the fasting person
from vain speech and obscenity, and it is to help feed the poor. Thus,
whoever pays this zakah prior to the prayer, it is accepted from him,
and whoever pays it after the salah, then it is considered to be just
another charity.**® The Prophet said,
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195 Two measure scoops from both hands

19 Bukhari, 3/367; Muslim, no. 984 & 986.

197 The Shaykh said elsewhere, “The correct view is that it does not suffice to give away
something as zakah al-fitr other than food items of the city and place in question. How-
ever, it would be possible to give grain and fruits other than the five mentioned types
if that is also used as food in that place.” See al-Mukhtarat al-Jalliyyah, pg. 57.

198 Ab{i Dawiid, no, 1609; Ibn Majah, no. 1827; al-Hakim, 1/409, who labeled it authentic
based on the condition of Bukhari.
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“seven will be shaded by Allah on the day when there will be no
shade except His: the just imam; the young who grows up in the
obedience of Allah; a man whose heart is connected to the mosque;
two men who love each other for the sake of Allah, they meet on
it and depart on it; a man who was invited for sexual pleasure by
a woman of status and beauty and says, ‘I fear Allah’; a man who
gives charity in such secret that his left hand does not know what
the right has given; and a man who remembers Allah in solitude
and his eyes flow with tears.”

19 Bukhari, 2/143; Muslim, no. 1031.
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-CHAPTER-
Taose WHO ARE ELIGIBLE FOR ZAKAH
AND THoSE WHo ARE Not

Zakah is given only to eight type of people whom Allah mentions,
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“Charity is only for the poor, the needy, those employed to collect
it, those whose hearts need winning over, to free the captives, to
help those in debt, for Allah’s cause, and for the traveler in need.
This is ordained by Allah. Allah is All Knowing, All Wise.” (9:60)

To restrict payment to only one of the aforementioned groups is
permissible, due to the Prophet’s statement to Mu‘adh [when he was
being sent to Yemen)],
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“If the people obey you in that, then infrom them that Allah
obligated charity on them, to be taken from their rich and given
to their poor.”?®

It is not permissible to give zakah to the following:

1. A rich person.

2. Those of good health that are able to earn a living.

3. Any member of the family of Muhammed, referring to Bani
(tribe of) Hashim and their slaves.

4. The one for whom it is obligatory [to give zakah] at the time that
it is due.

5. Adisbeliever.

Concerning voluntary charity, it is permissible to give it to any of
those mentioned [excluding the Prophet’s family] and others. However,
200 Bykhari, 3/357; Muslim, no. 19.
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it is better to give it where it will be more beneficial, private or public.
The Prophet said,
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“Whoever begs from the people for their money only to increase
his own wealth, then he is only asking for a piece of hot coal. So let
him seek to be independent or seek an increase.”*

‘Umar [b. Khattab] said,
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“Whatever comes to you from this wealth while you are not
incharge of it or are not begging for it, then take it and do not
follow your desires.”?*

21 Muslim, no. 1041.
202 Muslim, no. 1045; Bukari, 3/337.
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Book of Fasting
(Kitab al-Siyam)

The proof which substantiates it is Allah’s saying,
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“You who believe, fasting is prescribed for you as it was prescribed
for those before you.” (Q, 2:183)

The fast during the month of Ramadan is obligatory for those who are:

Sane,

adult,

Muslim,

capable of fasting, and

upon sighting the new moon, or after the completion of thirty
days of the month of Sha‘ban.?*

S wd e

23 The Shaykh has said, “The correct view is that when the sighting places are different
and the moon appears at different parts at different days, then the people of every area
must follow their respective experience of moon sighting. The hadith of Kurayb from
ibn ‘Abbas is clear and explicit in this regard.” He also said, “If the proof of the appear-
ance of moon is established during the day [i.e., the first of Ramadan] then the people
of that area must start fasting accordingly on the same day. Shaykh ibn Taymiyyah has
opted for the view that the people of that area do not need to make up for the fast later.
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The Prophet said [concerning the moon],
m”»béuaéumbmtbﬁgmﬂﬂgégabm
“When you see [the moon of Ramadan] then fast. When you see
[the moon of Shawwal] then stop fasting, but if you are unable to
see it, then calculate [thirty days].”**

In another wording,

SN 5080
“Calculate thirty [days] for it”

Yet, in another wording,
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“Complete the thirty [days of] Sha‘ban.”?

Fasting commences with the sighting of the new moon by a just person,
while the testimony of no less than two just persons is required for the
rest of the months.

It is obligated to make intention (niyyah) during the night of the
obligatory fast. However, it is permissible to make the intention during
the day for the voluntary fast. The sick, who is harmed by fasting, and
the traveler have the option to fast or not to fast.? It is not permissible
for the menstruating woman or the one having postpartum bleeding to
fast; instead, they must make them up. The pregnant woman and the
one suckling, if they fear for their child, can break their fast and make
up the days or feed a needy person for every fasting day missed. The
one who is unable to fast, due to old age or a sickness from which there
is no hope of a cure, should feed a poor person for every day missed.

Whoever breaks a fast, has only to make it up, whether this was
due to eating or drinking, intentional vomiting, hijamah (cupping),

His view is very strong and is based on a sound basis which is: Religious obligations
are not effective unless they are known to have become obligatory.” See al-Mukhtarat
al-Jalliyyah, pg. 59-60.

204 Bukhari, 4/113; Muslim, no. 1080.

205 Bukhari, 4/119; Muslim, no. 1081.

%6 The Shaykh opined that the traveler is not obligated to observe the fast in all cir-
cumstances, even for the day he is sure to have reached his destination beforehand.
See al-Mukhtarat al-Jalliyyah, pg. 61.
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or ejaculation due to foreplay. Otherwise, whoever breaks their fast
because of sexual intercourse?” must make it up and free a slave. If he
does not have one, then he must fast two consecutive months, and if
he is unable to fast two consecutive months, then he should feed sixty
poor people. The Prophet said,
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“Whoever eats or drinks while fasting due to forgetfulness, let
him complete his fast, for Allah was the one who fed him and gave
him drink.”2®

Also,
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“The people will always be on goodness as long as they hasten to
break their fast.”2*

Also,
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“Eat suhir (the pre-dawn meal), for there is bléssings in if,”210

Also,

5 5eb 56 ‘;uuupbxpsuu U;L,L;Jiu,b r,sb\d.m\m
“When one of you breaks his fast, then et him break it with dates.
If he does not have any, then let him break it with water, for it is
indeed pure.”*"

27 The Shaykh said elsewhere, “The correct view is that if the woman or man enter into
sexual intercourse due to forgetfulness or force, then they are not obliged to break the
fast of that day and offer expiation. Since eating, which is the basic prohibition during
fasting, is forgiven, if committed while being forgetfully that he is fasting, then the
same should be the case with sex.” See al-Mukhtarat al-Jalliyyah, pg. 63.

208 Bykhari, 4/155; Muslim, no. 1155.

200 Bukhari, 4/198; Muslim, no. 1098.

210 gukhari, 4/139; Muslim, no. 1095,

21 Ahmad, 4/17, 214; Abil Dawild, no. 255; al-Tirmidhi,n o. 658 & 659, who called it
sahih; ibn Majah, no. 1699; al-Hakim, 1/432, who said it is authentic based on the condi-
tions of Bukharf; al-Bayhagi, 4/238.
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Also,
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“Whoever does not abandon false speech and acting upon it or
acting out of ignorance, then Allah has no need for his abstaining
from food and drink.”'?

Also,

3
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“Whoever dies while having some outstanding fasts to be made
up, then his guardian should fast on his behalf.”%* '

Also,
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The Prophet was asked about fastmg on the Day of ‘Arafah, so he
replied, “It wipes out [the sins of] the past year and the remaining
year.” He was asked about fasting on Ashura’, so he replied, “It
wipes out the [sins of the] past year.” He was asked about fasting
on Mondays, so he replied, “On that day I was born, on that day
I was sent, and on that day it [the Qur’an] was revealed to me.”?

Also,

“Whoever fast all ‘of Ramadan and then follows it with six day in
Shawwal, it is like he fasted a lifetime.”?5

Abii Dhar said,
0 S8 o 896 i 5o 15881 i e B Lo B 0,5 6

212 gykhari, 4/116 & 10/437.

3 Bukhari, 4/192; Muslim, no. 1147.
24 Muslim, no. 1162.

25 Muslim, no. 1164.
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“The Messenger of Allah commanded us to fast three days out of a
month: the thirteenth, fourteenth, and fifteenth.”?

The Prophet prohibited fasting on two days: the day of Fitr*” and the
day of al-Nahr?#.2* He said,
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“The days of Tashrig”are for eating, drinking, and remembering
Allah, the Mighty and Majestic.”?

Also,

;
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“None of you should fast on Friday, unless he fasted the day before
or will fast the day after.”?*

Also,
gy L@ 23 26 525 Qigﬁéii%uii;aé cu;;s; G&w éufa;;gug,;

“Whoever fasts during Ramadan w1th sincere fa1th seekmg
to attain Allah’s reward, then He will forgive all his past sins.
Whoever stands [in prayer] during Laylat al-Qadr (The Night of
Decree) with sincere faith, seeking to attain Allah’s reward, then
He will forgive his past sins.”?

The Prophet would observe i‘tikaf** during the last ten days of Ramadan,
until his death. Afterwards, his wives observed i‘tikaf.*> The Prophet

216 Ahmad, 5/150; al-Nisa‘i, 4/223; al-Tirmidhi, no. 761, who called it hasan.

217 This is the day following the conclusion of the month of Ramadan. [TN]

28 This is the Day of Slaughtering, which occurs at the end of hajj. [TN]

219 Bukhari, 4/239; Muslim, no. 827.

20 These are the three days after the slaughter during hajj. [TN]

21 Muslim, no. 1141.

222 Bukhari, 4/232; Muslim, no. 1114.

223 Bukhari, 1/92 & 4/115; Muslim, no. 760.

24 Seclusion in a mosque with the intent to perform acts of worship. [TN]

25 Bukhari, 4/271; Muslim, no. 1172. The Shaykh said elsewhere, “The correct view is
that it is not recommended for every person who enters the mosque to make an inten-
tion for i‘tikaf. This has not been reported to have been done or commanded by the
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said,
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“Travel is not made except to three mosques: Masjid al-Haram

(The Sacred Mosque), my mosque (i.e., The Prophet’s Mosque),
and Masjid al-Aqsa (The Aqsa Mosque in Jerusalem).”?

Prophet.” See al-Mukhtarat al-Jalliyyah, pg. 63.
26 Bukhari, 3/70; Muslim, no. 827.
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Book of Pilgrimage
(Kitab al-Hajj)

The proof on which it is based is Allah’s statement,
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“Hajj to the House is a duty that people owe to Allah, those who
have the ability.” (Q, 3:97)*

Ability here is the most essential condition, and means being in
possession of provisions and transportation, after having the essential
and basic requirements. Ability for a woman comprises of her having
with her a mahram (guardian), who accompanies her on her travel. The
hadith of Jabir on the pilgrimage of the Prophet comprises of major

rulings concerning it. It is recorded by Muslim on the authority of Jabir
b. ‘Abdullah,

“The Prophet stayed in Madinah for nine years without making
hajj. In the tenth year he announced to the people that he would be
making hajj, so a large amount of people headed toward Madinah,

227 The Shaykh has said elsewhere that the hajj of an adult slave is valid, and he does
not need to re-offer it after he gains his freedom. Additionally, the leader of a groups of
pilgrims does not necessarily have to belong to that city or area that the pilgrims whom
he is leading are from. See al-Mukhtarat al-Jalliyyah, pg. 64.
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all hoping to accompany him and do what he does. We left and
accompanied him until we came to Dhu al-Hulaifah. [At that time]
Asma’bint ‘Umaysah gave birth to Muhammadb. Abii Bakr, and she
sent an emmisary to the Messenger of Allah asking, ‘What should
1 do? He said, ‘Perform ghusl, wrap a cloth around your privates,*?
and enter into ihram.” The Prophet prayed in the mosque and then
rode al-Qaswa’?® [his female camel] until he reached al-Baida‘.
There he [uttered words] of tawhid, saying, ‘Labbayka Alldhumma
labbayk, labbayka la sharika laka labbayk. Inna al-hamda wan-ni‘mata -
laka wa’l-mulk, 1a sharika lak. (Here I am, Allah! Here I am. Here I am,
You have no partner. Here I am. All praise and blessings are Yours,
and all sovereignty belongs to You. You have no partner).’? Then
the people also pronounced the talbiyah, which they pronounce
[today], and the Messenger of Allah did not refrain them from any
of it, but he continued to say his own talbiyah.”**

Jabir said, “Our intention was for only hajj and nothing else,
being unaware of ‘umrah [at that season], but when we came with
him to the House [i.e., the Ka’bah], he touched the corner [with the
Black Stone], and then [made seven circuits around the Ka’bah]
jogging three and walking four. He then went to the Magam al-
Ibrahim (Station of Ibrahim) and recited, ‘Take the Magam of
Ibrahim as a place of prayer (Q, 2:125).” He then prayed two units,
with the Magam being located between him and the House.”

In another wording of this narration it is said, “He recited [in
the first unit], ‘Say, He is Allah the One’ (Q, 114) and [in the second
unit], ‘Say, you disbelievers,’ (Q, 109), he then returned to the

28 [stithfdr by a woman is when she ties something between her thighs, takes a piece of
cloth and places it over the vagina and again ties it from the behind and from the front
to stop the blood from escaping. Today menstrual pads are used for the same purpose.
See Shaykh al-Bassam, Tawdih al-Ahkam, 3/322. ,

29 This is the name of the she-camel of the Prophet. it has also been called al-Ghadba’
and al-Jad‘@’. 1t has been said that it was the same she-camel that he rode on during his
migration journey to Madinah.

20 This is known as the talbiyyah.

231 Muslim, no. 1218, Al-Nawawi comments on his hadith, “It is a great hadith that cov-
ers a number of teachings and fine points of regulations. This is one of those hadiths
which only Imam Muslim narrates and it is not found in the Sahih of Bukhari. Imam
Abii Dawiid has reported this hadith in his work. Al-Qadi said, ‘A great numbers of
scholars have dwelt upon the juridical points found in the text of this hadith. One such
work is a large work done by Abai Bakr b. al-Mushar, and he has inferred more than
a hundred and fifty types of legal points. However, had he exhaustively covered the
subject, then the number would have been nearly double.”” See al-Nawawi, Explanation
of Sahih Muslim, 8/170.

78



Book oF PILGRIMAGE

corner and touched it. Afterwards, he left from the gate toward
Mount Safah. When he got close to Mount Safah he recited the
verse, ‘Safih and Marwah are among the symbols of Allah (Q,
2:158)." He then said, ‘I began with that which Allah began with.’
He started with Safah and climbed it until he saw the House, and
] faced toward the Qiblah and said, ‘La ilaha illallah, Allahu Akbar
(There is no deity except Allah; Allah is the Greatest).” He then
said, ‘La ilaha illallah wahdahii 1d sharika lahu, lahul-mulk wa lahul-
hamdu wa huwa ‘ala kulli shay‘in qadir; 1a ilaha illallah wahdahu anjaza
wa‘dahu wa nasara ‘abdahu wa hazama al-ahzab wahdah (There is
no deity beside Allah; He is alone with no partner. For Him is all
sovereignty and praise, and He is over all things Omnipotent.
There is no diety except Allah, alone. He fulfilled His promise,
aided His servant, and alone defeated the Confederates.)’ He said
this three times. He then descended and walked toward Marwah,
and when his feet came down to the bottom of the valley,* he
would walk fast until it appeared like we were ascending, then
he would begin to walk normally until he reached Marwah. He
did on Marwah similar to what he did on Safah. When it was his
last circuit to Marwah he said, ‘If I knew then what I know now,
I would not have brought with me a sacrifical animal and would
have performed an ‘umrah. Those of you, who did not bring with
him a sacrifical animal, let him remove his ihram and treat it as an
‘umrah.’ Suragah b. Malik b. Ju‘sham asked, ‘Messenger is this only
in regards to this year or forever?’ The Messenger interlocked his
finger and said, “Umrah is a part of hajj. No, rather it is forever.’
‘Ali came from Yemen with the sacrificial animals for the Prophet
of Allah and found Fatimah to be from among those who had
removed their ihram. She was wearing a dyed garment and had on
kohl, so he rebuked her for what she had done. She said, ‘My father
has commanded me to do so0.”

He [Jabir] said, ““Ali used to say in Iraq, ‘I went to the Messenger
of Allah, after having been harsh on Fatimah for what she had
done, to ask him about the matter. I informed him that I had
rebuked her.” The Prophet said, ‘She has spoken the truth; she
has spoken the truth. What did you say when you made the hajj
‘1 obligatory upon yourself?’ He said, ‘I said, “Allah, I am going into

#2 Meaning that the ground would became leveled. However, in modern times, in the
walkway between Safah and Marwah, the Government of Saudi Arabia has placed
green lights letting people know when to walk fast and when to walk normal.
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the state of ihram with the same purpose that your Messenger has
put it on.”” The Prophet said, ‘1 have brought sacrifical animals
with me so do not exit from ihram.””

He [Jabir] said, “The amount of sacrifical animals that ‘Ali
brought from Yemen and the ones that the Prophet brought were
one hundred.”

He [Jabir] said, “So all the people exited ihram and trimmed
their hair, except for the Prophet of Allah and those who brought
sacrifical animals with them. When it was the day of Tarwiyyah,?
they headed for Mina and wore the ihram for hajj. The Messenger
rode and prayed zuhr, ‘asr, maghrid, ‘ishd@’, and fajr. He stayed a
while until the sun rose and ordered that a tent of hair be pitched
for him in Namirah [at the edge of ‘Arafat]. The Messenger of
Allah then set out and the Quraysh had no doubt that he would
stop at al-Mash‘ar al-Haram, similar to what the Quraysh did
during the pre-Islamic era. The Messenger of Allah passed by it
until he came to ‘Arafat and found that the tent had been pitched
for him at Namirah, so he went in and remained there until the
sun had passed the meridian. He then commanded that al-Qaswa’
be brought and saddled for him, which was done.

He came to the bottom of the valley and gave a sermon to the
people saying, ‘Your blood and your wealth are indeed sacred to
one another, as the sacredness of this day of yours, in this month
of yours, in this place of yours. Every affair from the pre-Islamic
era is under my feet completely abolished. The blood feuds from
the pre-Islamic era are abolished. The first blood fued that 1
abolish is that of ibn Rabi‘ah b. al-Harith, who was nursed among
the tribe of Sa‘d and killed by Hudhayl. Usury of the pre-Islamic
era is abolished, and the first usury that I abolish is that of ‘Abbas
b. ‘Abd al-Muttalib. All of it is abolished. Fear Allah with regards
to your women, for you all took them with a trust from Allah and
made their private parts lawful for you by the words of Allah. Your
right over them is that they should not allow anyone you dislike to
sit on your bed. But if they do so, then chastise them in a manner
that does not cause injury or leave a mark. Their right upon you is
sustenance and clothing, according to what is reasonable. I have
left amongst you that which if you were to hold on to you will
never be misguide: The Book of Allah. You will be asked about me,
so what will you say?’ We said, ‘We bear witness that you have

233 This is the 8t day of Dhul al-Hijjah. [TN]
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certainly conveyed [the message], fulfilled [your duty], and given
wise counsel.’ The Prophet said, while pointing his index finger to
the sky and referring to the people, ‘Allah, be a witness; Allah, be a
witness,’ three times. Bilal called the adhdn, and then he called the
igamah, and the Prophet prayed zuhr. Then Bilal called the igamah
for ‘asr and the Prophet led the ‘asr prayer, and he did not pray
anything between the two.

He then rode until he came to the place of stay and faced his
camel, al-Qaswa’, towards the side where there were rocks, having
the path that was taken by those who went on foot in front of him,
and faced the direction of the Qiblah. He kept standing there until
the sun had set, the yellow light had slightly gone, and the disc of
the sun had disappeared. The Prophet made Usamah [b. Zaid] sit
behind him, and he pulled the reins of al-Qaswa’ so tightly that
her head was touching the front of the saddle, the whole gesturing
with his right hand, ‘People, tranquility, tranquility!” Every time
he would come to a mount of treaded rocks, he loosened her reins
a little so that she could climb. He then came to Muzdalifah where
he prayed maghrib and then ‘isha@” with one adhan and two igamahs
and he did not make any optional prayer between the two. Then
he laid down until the coming of dawn. He prayed fajr with one
adhan and igamah when the morning was made clear to him. Then
he rode al-Qawsa’ until he came to Mash‘ar al-Haram. He faced
the Qiblah, supplicated to Allah, Glorified Him, and pronounced
his Uniqueness and Oneness, and remained standing until the
daylight became evident.

He then departed before the sun rose, and the seated behind
him was al-Fadl b. ‘Abbas, who was a man with beautiful hair, fair
complexion, and a handsome face. Moving with the Messenger
was also a group of women, and al-Fadl began to look at them.
The Messenger of Allah placed his hand on the face of Fadl, who
then turned his face to the other side and began to look at them.
The Messenger of Allah again placed his hand on his face and
he turned his face to the other side. He came to the bottom of
Mabhassir, sped up a little, and took the middle passage which
comes out at the greatest Jamarah. He followed it until he came
to the Jamarah which is by the tree. He threw at it seven small
pebbles?* saying, ‘Allahu Akbar’ with every pebble thrown. The

e ot

234 The Shaykh said elsewhere, “The sound view is that the pilgrim at the time of pelt-
ing the stones faces the Jamarahs, emulating the Prophet. While pelting the major and
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pebbles were similar to those used in slings. He threw them from
the bottom of the valley. Then he went to the place of sacrifice,
and sacrificed sixty three animals with his own hands, and gave
the rest to ‘Ali who slaughtered them with his hands, and he gave
him a share in his sacrifice. He then ordered that a piece from
each slaughtered animal be brought and put in a pot and cooked.
Then, both of them [the Prophet and ‘Ali] ate from its meat and
drank from its broth.

The Messenger of Allah then rode to the House (i.e., the Ka‘bah)**
[and made tawdf al-ifadah], and prayed zuhr in Makkah. He then
went to Banii ‘Abd al-Muttalib, who were providing the people
with Zamzam, and said, ‘Draw water, Banii ‘Abd al-Muttalib; were
it not that the people would usurp from you this right of providing
water, I would have drawn it along with you.” So they gave him a
bucket and hé drunk from it.”¢

The Prophet would also perform the rites and say to the people, “Take
your rites from me.”?’ Therefore, the perfect model for performing
hdjj is the one established by the Prophet and his Companions.

Hajj is restricted to four arkans (pillars):

Wearing the ihram.

Standing in ‘Arafah.

Making tawaf (circulation) [around the Ka‘bahl].
Sa‘y (cicuits) [between Safah and Marwah].

N

The obligations of hajj are:

Entering into ihram from the migat (designated area).
Staying in ‘Arafah until sunset.

Spending the night of nahr in Muzdalifah.”*
Spending the nights of tashrig in Mina.

Bow N

intermediate Jamarah, he faces them while the House of Allah is to his left and Mina is
to his right; whereas, while pelting the smaller Jamarh he places the House of Allah to
his right and Mina to his left.” See al-Mukhtarat al-falliyyah, pg. 66.

25 The Shaykh has refuted elsewhere the views of those who consider it allowable to
delay the tawwdf al-ifadah until after the days of Mina. See al-Mukhtarat al-Jalliyyah, pg. 66.
2% Muslim, no. 1218.

%7 Ahmad, 3/318, 332, 337, & 367; Muslim, no. 1297.

28 1t is wajib (obligatory) to spend at least a part of the second half of the night in al-
Muzdalifah. See Niir al-Basd’ir, pg. 31.
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5. Stoning the Jamrahs.
6. Shavingorshorteningthehair[onthehead];eitherissufficient.?

The difference between abandoning a pillar and an obligation are
the following:

e If one of the pillars is abandoned, then the hajj becomes invalid.
e If one of the obligations is omitted, it is a sin and an animal
sacrifice must be offered in compensation.

A person who intends to enter into ihram is given the choice between
tamattu'—which is the best—qiran, and ifrad.

e Tamattu': one enters into ihram first for ‘umrah during the
months of hajj and completes it [and then exits from his ihram].
He then assumes ihram for hajj during the same [hajj ] season. He
is required to slaughter an animal if he is not from the residents
of the Sacred Precient.

¢ Ifrad: one enters into ihram with the sole intention of performing
only hajj.

e Qiran: one performs ‘umrah and then hajj in the same state of
ihram, or he performs ‘umrah and then combines hajj [with it]
before making the tawaf for ‘umrah.

A person who starts with tamattu’ is obliged to convert it to giran
under the following conditions:

e He fears that he may miss staying in ‘Arafah because he is busy
performing ‘umrah.

e If a woman begins menstruating or has post-partum bleeding
and knows that she would not become pure before the time of
staying in ‘Arafah.

As for the individual performing ifrad and giran, they observe the
same rituals. However, it is obligatory for the one performing giran to
have a sacrifical animal with him, which is not a condition for the one
perfoming ifrad.

9 A seventh wajib act is the farewell tawwaf. See Niir al-Basd’ir, pg. 31.
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The person in ihram (the muhrim) must avoid the following:>*

Removing any hair.

Clipping the nails.

Wearing stitched clothes, in the case of men.

Covering the head, in case of men.

Applying fragrances, for both men and women.

Hunting animals, instructing others to doing so, or aiding
others in their killing.

o The greatest and gravest prohibition during ihram is sexual
intercourse, since the prohibition of it is intensified and it
nullifies the hajj and causes the pilgrim to offer a camel as
expiation.

If a man covers his head or wears stitched clothing, or a woman
covers her face, wears gloves, or applies fragrance [the last being for
both men and women] they must chooses from the following expiations:

e fast three days,
¢ feed six poor people, or
e slaughter a sheep.

If he kills a game, then he has a choice between:

o Slaughtering an animal of similar likeness, if there is an
equivalent to it from cattle.

e Assess its value based on an equivalent animal from the place
where he killed the [first] animal, and purchasing food with its
value to feed the poor, giving each person a mudd?* of wheat or
half a sa**? of any other type of food.

e TFast a day in lieu of each poor person that is to be fed.

Concerning the sacrificial animal offered for tamattu‘ and giran, it is
obligatory that it meet the conditions of an udhiyah (sacrifical animal).
If an individual cannot afford it, then he must fast ten days: three days

0 The Shaykh has declared that it is correct that expiation is not compulsory on the
one who is compelled to commit the act or does so forgetfully. This is also true for the
removal of hair or nails, or even killing a prey. See al-Mukhtarat al-Jalliyyah, pg. 65.

1 A dry measure of half a bushel, approx. 543 g. [TN]

2 One sd‘ is equalent to approximately 3 kg. [TN]
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during hajj—it is permissible for him to fast the days of tashriq as the
three days—and seven upon his return home. This ruling also applies
to the one who:

e Abandons an obligatory act, or
e it becomes mandatory on him due to engaging in foreplay.

Every sacrifical animal or foodstuff that is offered in connection to
the Sacred Precinct or ihram should be given to the poor of the Haram,
whether they are permanent or temporary residents. However, the
fast can be observed anywhere.

Concerning the meat of the slaughtered [animal] offered for tamattu*
and giran, it is recommended that the person:

e cats fromit,
e gives some as a gift, and
e gives away some as charity.

As for the slaughtering of an animal that becomes mandatory as
expiation due to the committing of a prohibition or the abandonment
of an obligation, then it is referred to as blood compensation and the one
offering it is not permitted to eat anything from it;*** rather, the entire
meat of the slaughtered animal must be given away as charity, since it
is an expiation.’

Concerning tawdf, its conditions are the following:

e Having intention.
Starting from the Black Stone. The sunnah is to greet the black
stone and kiss it. If he is unable to do so, then he should point
to it and say,

‘_s,q,,;, 1YY ‘_m,s, Lm.a;, ‘q, G (;;m ;5\ @ 4l ‘w
oo ade Lo 12 SO R HE

“Bismillah, Allahu Akbar, Allahuma imanan bika, wa tasdigan

bikitabika, wa wafa’an bi‘ahduka, wa tiba‘an li sinnati nabiyyaka

Muhammad salallahu ‘alayhi wa-sallam. (In the name of Allah;
Allah is the Greatest; Allah, faith is in You, belief in Your

23 Shaykh ibn ‘Aqil has recorded this sentence in the following way, “The offerings
slaughtered in expiation during hajj is like the expiation for hajj al-tamattu’, giran and
optional offerings, and can be eaten, gifted, and given away.”
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Book, loyalty to Your covenant, and compliance to the way
of your Prophet Muhammed.)”

e Maintain the House (i.e., the Ka‘bah) to his left.
¢ Complete seven circuits.
e Purify himself from filth and ritual impurity.

Being in a state of purification for the rituals, excluding the tawadf, is a
non-obligatory sunnah. It is mentioned in a hadith that,

p&\ w3 £ & 5935 il gl
“Tawdf around the house is a prayer, except that Allah has made
speaking during it permissible.”%

It is recommended to do the following during it:

1. Observe idtiba’**® during tawaf al-qudiim (arrival tawdf). He wraps
his upper garment (rid@’) under his right shoulder and over his
left shoulder.

2. Observes ramal (brisk walk) during the first three circuits, and
walks normal during the remaining ones.

It is not recommended to observe ramal and idtibd’ in any of the tawafs
other than this one.
As for the conditions of sa‘y, they are the following:

e niyyah (intention),
e completion of seven [rounds], and
e Dbeginning at Safah.

It is legally prescribed that the individual mentions the name of Allah
and supplicates to Him a lot during tawaf sa‘y, and all the other rituals.
The Prophet said,

° - ] -~ P Lo, °/a v @ - /f
A5 1y Ut a5 5l Gl i ey gl Jut G

214 Al-Tirmidhi, no. 960; al-Nisa’1, 5/222; al-Hakim, 2/266, who called it authentic based
on the conditions of Bukhari and Muslim, Ibn Hajar declared it sahih and also stated
that it was declared as such by ibn al-Sakan and ibn Khuzaymah. See al-Takhlis, 1/138.
5 Idtibd’ is exposing the right shoulder while covering the left shoulder with the upper
garment.
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“Tawaf around the House and between Safah and Marwah, and
stoning the pillars are prescribed for the establishment of the
rememberance of Allah.”*¢

Abii Hurayrah narrated,
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When Allah granted His Messenger the conquest of Makkah,
the Messenger, after praising and thanking Allah, stood up and
addressed the people saying, “Allah kept the elephant away
from Makkah and gave authority over it to His Messenger and
the believers. It was neither permissible for anyone before me
[to fight in it], nor will it be permissible for anyone after me.
Fighting was made permissible for me for a few hours of a day,
but it will never be permissible for anyone after me. Do not kill
its animals, do not uproot its thorny shrubs, and do not pick up
the lost things except by one who will pronounce it publicly. The
relative of the murdered is given the choice between blood-money
or retribution.” Ibn ‘Abas said, “Messenger of Allah, except [the
cutting] of the lemon grass as we use it in our houses and our
graves.” So the Prophet said, “Except for lemon grass.”*’

The Prophet also said,

B e G s il
“All of Madinah is sacred, from [the southern hill of] ‘Ayr to [the
northern hill of] Thawr.”*3

#6 Ahmad, 6/64, 75, & 139; Abii Dawiid, no. 1888; al-Tirmidhi, no. 902, who called it
authentic.

27 Bukhari, 1/197, 4/41, & 8/20; Muslim, no. 1354,

28 Bukhari, 4/81, 6/291, & 12/41; Muslim, no. 1354. ‘Ayr is the name of a blackish moun-
tain that is situated in Hamarah. It is rectangular in shape and lies in the direction of
east to west, and faces Madinah from the south. In its northern side lies the valley of al-
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(S5aaly Hady A skt 3 SeE 3l SIS (D5 G ek
’ PV A AL PP FA
“Five animals, which are harmful, can be killed in the Sacred

Precinct or in the ihram: the crow, the kite, the scorpion, the rat,
and the rabid dog.”**®

‘Agiq wherein is the well of ‘Urwah b. al-Zubayr. Thawr is a small, round, and reddish
mountain, which is situated to the north of Madinah behind the Mountain of ‘Uhad.
Thus, the Mountain of ‘Uhad lies within the sacred territory of Madinah.

299 gukhari, 6/355; Muslim, no. 1199.
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-CHAPTER~-
THE Hapy, UpHiYyaH, AND THE ‘AQiQAH

The obligatory aspects of the hady have already proceeded, so anything
in addition to that is sunnah, and the same applies for the udhiyyah
and the ‘agigah. Concerning this, only a sacrificial animal meeting the
following conditions is sufficient:

a one and a half year old sheep,
a one year old sheep,

a five year old camel,

a two year old cow, or

a one year old goat.

The Prophet said,
‘ // W/* .JHJ 4\.&3}5—:;;:\3\;;“ _dLn.e f@ﬁ‘d))ﬁy&gi
“yu.nr.mj QA 5 s
“Four types of animals are not penm551bIe for sacrifice: the one-eyed
animal whose defect is apparent, the sick animal whose illness is
apparent, the limp whose defect is apparent, and the one that is
emaciated and is usually not picked.”?°

The [sacrificial animal] should be of a good breed and free of any
defect.”! The more perfect it is, the more loved it is to Allah, and the
greater the reward for its owner. Jabir said,

”}13\34231&094; Wa.ﬂ-—‘rb@&}&l&ﬂ\&ﬂ‘dﬁjébﬁ

wro s O -

“We sacrificed with the Prophet in the year of Hudaybiyah, a

0 Malik, 2/482; Ahmad, 4/289; Abii Dawiid, no. 2802; al-Tirmidhi, no. 1497, who called
it authentic; ibn Majah, no. 3144; al-Nisa'i, 7/215. Al-Hafiz b. Hajar says, “This nar-
ration is sahih, and the authors of the Sunans have recorded it through sound isnads.
Imam Ahmad has said regarding it, ‘What an excellent hadith.” See al-Tahdhib, 8/182.
21 The Shaykh has said that the animals whose ears and horns are cut or damaged can
be offered as sacrifice provided that the cut does not cause injury to it, render it defec-
tive, or make it ill. See al-Mukhtdrat al-Jalliyyah, pg. 67.
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camel between seven people and a cow between seven people.”?*2

The agiqah is a sunnah for the parent, and it is recommended to sacrifice
a two sheep for a newborn boy and one sheep for a newborn girl. The
Prophet said,

2
do . PP A

ity eI EE DU canll 25 £8 A0 cahany S65e o S
“Every newborn is mortgaged with its agigah, which is to be
sacrificed on the seventh day, its head shaved, and it is given a
name.”?*

The one offering the sacrifice should:

e eat from the sacrifice,
e give some away as a gift, and
e gives some as charity.

However, he should not give anything from it to the butcher as
payment, but he can give it to him as a gift or as charity.

2 Muslim, no. 1318.
8 Ahmad, 5/12; AbG Dawiid, no. 2838; al-Tirmidhi, no. 1522, who called it authentic;
ibn Majah, no. 1365; al-Nis@'1, no. 7/166; al-Hakim, 4/237.
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Book of Transactions
(Kitab al-Buyu‘)

[Conditions of a Transaction]

The default ruling on it is that it is permissible. Allah says,

¢ ragn s BT,
% feylyseeysaib Y,%
“Allah has made trading permissible and usury impermissible.”
(Q, 2:275)

All objects of real estate, animals, furniture, and other things are
permissible to draw a contract on as long as the conditions for the sale
or the trade are met.” The greatest conditions are:

4 The Shaykh has concluded that buying and selling of the mushaf (printed copy of the
Qur’an) is allowable if the practice does not involve desecration of it. The reason is that
there is no escaping from it in daily life. The Shaykh also concluded the possibility of
selling land conquered through battle and not distributed among the conquerors, as
was the case of Egypt, Syria, and Iraq during the early Muslim conquests. Such was the
status of the land. However, it remains the same with the new buyer as it was with the
seller, meaning, it will remain the subject of khardj. 1t is established by the perpetual‘
practice of the believers. Similar is the case of the houses in Makkah. They can validly
be sold and rented. For details, see al-Mukhtarat al-Jalliyyah, pg. 69-70.
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1. Mutual consent; as Allah says,

// - ; i ~%
£ Koz o S 25555 13
“Except it is a trade amongst you through mutual consent.”
(Q, 4:4:29)

2. Freedom from gharar (uncertainty) and ignorance, since the
Prophet said,

“A trade which includes gharar is prohibited.” Recorded by
Muslim.

This includes the following forms of sales:

o Sale of the runaway [slave] and the wandering [animal].

o A sale in which one says to the other, “I will sell you
[whatever I choose from] one of these two merchandises.”

* Or he says, “[I will sell to] you as far as this pebble I throw
reaches.”

o Selling whatever is in the womb of a female slave, or the
fruits that a tree will bear.

e What is in the stomach of a pregnant.?3¢

This applies to whether the gharar is in the price or in the product.
3. The contracting party must be the owner of the object or has
authority concerning its sale, be sane, and an adult.
4. That the transaction does not incorporate any riba (usury).”’ It

5 Muslim, no. 1513.

#¢The Shaykh said that conventionally covered items like musk in packages and radish
in the ground, etc., can be sold if it does not necessarily mean loss to one party. How-
ever, if there is a clear chance of loss to any of the parties, then the view of those who
prohibit this deal is sound. See al-Mukhtarat al-Jalliyyah, pg. 71.

7 The Shaykh mentioned that there are three types of riba (usury):

1. Riba al-Fadl [taking something of a superior quality in exchange for its inferior
quality] which finds mention in the hadith of worship.

2. Ribd al-Nasi'ah [which is ribd in delay due to the exchange not being immediate
with or without excess in one of the counter values. It is an increment increase
on the principal of a loan or a debt that is payable. Usury, in all modern banking
transactions, falls under this category] and is obtained by selling growing things
without gaining possession of them. The worst form of ribd al-nast’ah is to sell a
thing on these terms to be repaid in a stipulated time period.
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is reported on the authority of ‘Ubadh that the Messenger of
Allah said,

,u ,MJL;J.-.“J\) ‘;JL,;JU M_MJL, wb u..a.ﬂb w,m

..LA.B 4.5‘,..44‘\9\ 4.5\)0,‘;.9.1..:‘.1.» Q\S\.ﬂ c‘c...uu.s“,.x..s u_eL:.:aY\
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“[Trade] gold for gold, silver for silver, wheat for wheat,
grain for grain, dates for dates, and salt for salt; same for
same, like for like, and hand in hand. If these types differ
then sell how you want as long as it is hand in hand. Whoever
increases or asks for an increase has fallen into usury.””®

So a measurable commodity is not to be sold or traded for
another measurable commodity of they same type except
according to these two conditions, and the same applies to
commodities that are weighed. If something that is measured
is traded for something that is measured, or something that
is weighed for something that is weighed, but the products
vary, then it is permissible with the condition that possession
is taken before parting. If something that is measured is sold
or traded for something that is weighed, or vice-versa, then
it is permissible even if possession takes place after parting.
Additionally, ignorance of equality is like having knowledge of
disparity.

This is similar to the Prophet’s prohibition of muzabanah®”,
which is agreed upon.® However, he gave a concession for
‘ardyah (the transaction of dates by way of estimation), for
anything that is less then five wasqas®!, for the one who is in
need of ripe dates but does not have the money to purchase it;
he can do it with estimation.*?

3. Ribd al-gard which means that a man lends something to a borrower and gains
benefit from that loan. Thus, every loan that returns benefit over and above the
lent thing is riba. See Niir al-Basd'ir, pg. 33.
258 Muslim, no. 1587.
29 Buying fresh dates from a tree with dried dates that have already been picked. [TN]
260 Bukhari, 4/403; Muslim, no. 1542.
261 One wasqah is equivalent to sixty sa‘, where 1 s@‘ equals approximately 3 kg. [TN]
262 Bykhari, 4/387; Muslim, no. 1541. Al-‘Araya is plural of ‘Ariyyah which refers to un-
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5. The contracted object should not be legally forbidden. [Sales
become forbidden under the following circumstances]:

a. Either the product is itself forbidden, as the Prophet
prohibited the sale of alcohol, dead animals, and idols.**

b. It can be forbidden due to causing the severing of
relationship between the Muslims. [For example,] the
Prophet forbade buying in opposition to another, or
bidding against another, and najash?*.2**

c. TheProphet also forbade the sale and separation of related
slaves.?¢

d. Where the seller knowns that the buyer will use the goods
in disobedience to Allah, such as buying walnuts and eggs
for gambling, or buying weapons to stir sedition or for
highway robbery.

e. The Prophet also prohibited [the resident] from going
out to meet [the caravans carrying the] merchandise;
regarding, this he said,
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“Do not go out to meet the incoming merchandise.
Whoever goes out to meet it, buys from it, and when
its owner reaches the market place [he realizes
that he overpaid], has the option [to maintain the
transaction or cancel it].”%’

f. [If there is any cheating involved,] as the Prophet said,

ripe and un-plucked dates that are estimated and sold in estimation against ripe dates

in proper measure. Less than five awsaq of unripe dates can be sold to someone who

likes to eat them, and no additional charge is to be received. See al-Mabda’, 4/140. This

is one of the exceptions of the prohibition of muzabanah (selling unripe fruits before

they are collected) which has many forms as described by ibn Hajr in al-Fath, 4/391.
Al-Khars is estimation. An estimator assesses the quantity of the unripe dates on the

date palm trees and also the ripe dates to be repaid.

263 Bukhari, 4/424; Muslim, no 1581.

% Increasing the price of a merchandise by one who does not have the desire to buy it,

only to harm others. [TN]

265 Bukhari, 4/353; Muslim, no. 1515.

26 See Ahmad, 5/413; al-Tirmidhi, no. 1301, who called it hasan; al-Daraqutni, no. 256;

al-Hakim, 2/55, who called it sahih.

267 Muslim, no. 1519.
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“Whoever cheats us is not from us,”%¢®

The following are clear examples of riba (usury):

1. Using deception through the use of ‘inah sale (sale with
immediate repurchase), such as the case when an individual sells
a merchandise on credit for one hundred and then repurchases
it from the buyer in cash at a lesser price or vice versa.?*

2. Using deception by transforming the debt.”

3. Using deception to deal in interest through the use of loans,
such as giving a loan with the condition of benefiting from some
of the [loaned] money, or getting something as compensation
for it. In this case, such a loan has an incurred benefit which
makes it riba. 7

4. Using deception by selling silver jewelry along with another
commodity, which is different in kind, for silver, or selling a
mudd of dates with money for [only] money.?”*

8 Muslim, no. 102.

2 This is the intended meaning of the two transactions in one transaction as the
Shaykh concluded. See al-Mukhtarat al-Jalliyyah, pg. 72.

70 For example, B owes A a sum, At the time of payment A says to B, “Either you pay
me back the loan or go to X who will lend you the amount and you can then return my
amount.” There is an agreement between the first creditor (A) and the second one (X)
that each of them will lend the amount to the debtor of the other so that the debtor
can pay back the amount to the other man. The first creditor will then lend the debtor
the amount so that he can pay the new creditor. Another method is that the creditor
says to the debtor, “Go to (X) and borrow the amount from him and pay me back my
loan.” Both the creditors have an agreement beforehand that they will keep lending
the amount to that debtor. After the debtor borrows the money from the second credi-
tor to pay the first creditor, then the latter will again lend the amount to him to pay
the other creditor. This is one form of legal stratagem employed to reverse the loan
through triangulation. See Shaykh ibn ‘Uthaymin, Risalah al-Madaynat, pg. 15.

1 Shaykh ibn Bassam says, “Selling one kind of thing against another of its kind, or
against both of its kind, or against one of them plus another kind, is termed by the
jurists as maddu ‘ajwah and dirham (a measure of pressed dates and a dirham). This is
of three types:

1. The purpose of which is to cut a deal to receive additional benefit by getting ad-
ditional amount of the same kind or, through a ploy, adding it to the least of the
other kind. In this case it is haram.

2. The purpose is to sell a thing without involving interest. For example a milking
sheep is sold against a non-milking sheep. The correct judgment on this case is
that it is allowable. Imam Milik and Imam Shafi' held this view.
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The Prophet was asked about the selling or trading of
dried dates for ripe dates? He asked, ‘Does it decrease when
it dries?’ We said, ‘Yes.” So he prohibited it.”?”

The Prophet also,

M”\J&Jb%’@ﬂy ,..A\
“He prohlblted sellmg or trading a heap of drled dates
whose measure is unknown, for a fixed measure of dried

dates.”?”

Concerning the sale of the obligation for something described (i.e.,
specified), it is subject to the following conditions:

o Ifitis sold to the one on whom it is due, then it is permissible
on the condition of collecting its compensation before parting.
This is because the Prophet said,
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“There is no harm if they take it for its daily price, as long

as they do not departed while there is still something
between them [unpaid].”?*

e Ifitissold to other than the one on whom it is due, then it is not
permissible because it would be a form of gharar (uncertainty).

3. Both are involved and intended. For example a madd of pressed dates and a dir-
ham is exchanged for their equal. The legality of this transaction is famously dis-
puted. Imam Abii Hanifah permitted it while Malik, Shafi’i and Ahmad prohibited
it.” See Tawdi* al-Ahkam, 4/30.

22 Malik, no. 22; Abii Dawiid, no. 3359; al-Tirmidhi, no. 1225, who called it hasan sahih;
al-Nisa'i, 7/268; ibn Majah, no. 2264.

23 Muslim, no. 1530.

774 Ahmad, 2/83,139, & 154; Abii Dawiid, no. 3354; al-Tirmidhi, no. 1242; al-Nisa’1, 7/282;
ibn Mijah, no. 2262; al-Daraqutni, no. 81; al-Hakim, 2/44, who called it authentic.
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-CHAPTER-
SaLE oF Crops AND PrRoDUCE

The Prophet said,
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“Whoever sells a date palm tree after it has been pollinated, then
its fruits belong to the seller unless stipulated by the purchaser.”””

This [ruling] applies to all other trees whose produce ripens. Likewise,
it applies to produce which is harvested only once [a year] when it
ripens. However, if it is harvested numerous times, then the tree will
go to the buyer and its harvested produce will go to the seller.

The Messenger of Allah prohibited the sale of produce until they
become suitable; he forbade it for both the seller and the buyer.?”s
When asked concerning its suitability, the Prophet said, “When it
becomes safe from blight,” in another narration, “until it becomes red
or yellow.””” Additionally, he prohibited the sale of grains until they
matured in size.”?® The Prophet said,
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“If you were to sell to your brother crops, which were then
destroyed [before being transferred], then it is not permissible

for you to take from him anything [as payment]. With what right
would you take the money of your brother, without justification?”?

775 Bukhari, 5/49; Muslim, no. 1543.

776 Bukhari, 3/351; Muslim, no. 1536.

777 Thid.

78 Ahmad, 3/221; ibn Majah, no. 2217; al-Hakim, 2/19, who called it sahih; Abii Dawid,
no. 3371; al-Tirmidhi, no. 1228, who called it hasan gharib. The Shaykh said, “It is not
permissible for the owner of a land to sell the fruit before they become red or yellow.
Similarly, grains cannot be sold until they ripen. The words of the hadith offer a gen-
eral principle and the illah (reason) is also general. As for the allowance of selling the
land along with the trees on it, then that is possible because in that case the fruits and
grain become secondary and the basic sale contract applies to both.” See al-Mukhtarat
al-Jalliyyah, pg. 76.

%9 Muslim, no. 1554. The Shaykh said, “The buyer of any fruit stricken with a calamity
after the deal complete is not obliged to pay anything for it as the hadith in this regard
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-CHAPTER-
RiGHT oF OptioN (KHIYAR) AND OTHER ISSUES

If the sale is contracted then it becomes binding unless there is a
legislative reason that entails otherwise, such as:

o  Khiyar al-Majlis (option to cancel before departing). The Prophet
said,
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“If two men conduct a sale, each one has a right of choice
[to cancel the sale] as long as they have not parted from one
another, or if one of them gives the other the right of choice
[to cancel the contract]; if they conclude their transaction
upon that, then the transaction becomes binding. If they
both depart after the conclusion of the contract and neither
abandons the transaction, then it becomes binding.”?®

e  Khiyar al-Shart (option to cancel based on conditions), which can
be stipulated for one or both of the contracting parties for a
prescribed period.”! The Prophet said,
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“Muslims are bound by their stipulations, except for the
stipulations that make the permissible impermissible or
makes the impermissible permissible.”??

offers a general principle.” See al-Mukhtarat al-Jalliyyah, pg. 76.

260 Bukhari, 4/332; Muslim, no. 1531.

281 The Shaykh concluded that optional terms and conditions are possible in rental
agreements. In agreements that involve exchange, al-salm (future exchange), guaran-
tee, and guardianship it is allowed as there is nothing wrong with it. See al-Mukhtarat
al-Jalliyyah, pg. 73.

282 Al-Tirmidhi, no. 1352, who called it sahih; Ahmad, 2/366; AbQi Dawiid, no. 3594; al-
Hakim, 2/49.
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e One of the parties has been excessively deceived beyond the
normal practice, such as the case of ngjash® or meeting the
traders [prior to them entering the city], or other practices of a
similar nature.

e  Khiyar al-Tadlis, which refers to deceiving the buyer that causes
araise in the price of the merchandise. For example, not milking
an animal prior to its sales so as to leave a false impression on
the buyer that the animal produces a lot of milk. The Prophet
said, :
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“Do not keep camels and sheep un-milked for a long time.
Whoever purchases such an animal has the option to milk
it and keep the milk or return it to the seller with a sa’ of
dates.”?

Another wording of the hadith includes, “He has the right of
option for three days,”?*

e If the buyer purchases something that is defective and was
not aware of the defect, then he has the option to return it or
keep it. If he is unable to return it, then he is entitled to receive
compensation for the defect.?

e If [the transacting parties] differ over the price, then they both
swear an oath, knowing that they both have the option to cancel
the transaction.?” The Prophet said,

28 praising a product in such a way that it causes an increase in its price without the
intent of every purchasing the product, but to only cause harm to the buyer. [TN]

24 Bukhari, 4/361; Muslim, no. 1524.

285 [bid.

26 [bn Qudamah says that ‘arsh al-‘ayb means that the price of a sold item is assessed
when it is not defected, and then again after it has become defected. The difference
obtained between the two values is applied to the price at which the thing is sold. The
ratio of loss occurred is then applied to the price. For example a thing is assessed to be
ten dirhams when sound. When defected it is assessed to be nine dirham. This means
that the defect caused ten percent loss in the worth. Now supposing the sale rate was
fifteen dirhams the price would be decreased by ten percent, and so the price would
now be thirteen and half dirhams. Thus, the seller will pay the buyer one and a half
dirhams. See al-Mughni, 2/229.

287 The Shaykh has explained that when the buyer and seller dispute with one another
on the actual price of the sold thing, then this is the only way to rectify the situation.
See al-Mukhtarat al-Jalliyyah, pg. 75.

99



THE PATH OF THE WAYFARER

e 46T e el J61 2
“Whoever revokes the sale of a Muslim [at the bequest of
the other], Allah will raise him up after his fall.”?

28 Abli Dawiid, no. 3460; ibn Majah, no. 2199; Ahmad, 2/252; al-Hakim, 2/45, who grad-

ed it sahih according to the conditions of Bukhari and Muslim.
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-CHAPTER-
ForwARD SaLE (Saram)?®®

Salam sale is valid for all commodities that can be fully specified by
their description:

1. It is specified through stipulation of the description according
to which its prices differ.

2. Its term [for delivery] is fixed.

3. Price is paid before the parties depart.

Ibn Abbas said,
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“The Messengef of Allah arfived in Madinah and the people would
pay in advance the price for fruits that would be delivered after
a year or two. He said, ‘Whoever pays in advance for a thing to
be delivered later should know its weight, measure, and specified
term.”**

The Prophet said,
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“Whoever takes money from the people with the intention to pay
it back, Allah will pay it back for him; whoever takes it intending
to waste it, then Allah will destroy him.”?*

9 1t is a transaction where advance payment is made for commodities that are deliv-
ered in a future date. [TN]

20 Bukhari, 4/428; Muslim, no. 1604.

»1 Bykhari, 5/53.
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-CHAPTER-
Mortcack (RanN), INsURANCE (DaMAN),
AND SpoNsorsHIP (KAFALAH)

These are all means of documenting established rights. As for mortgage
(rahn),?? it is valid with every commodity whose sale is valid.*® It
remains as a trust with the mortagee.”* He is not liable to replace it
unless he missuses it or is negligent concerning it, as is the case with
all other trusts. '

If the debt is repayed, then the mortgaged item is released. However,
if it is not repayed and the creditor requests that the the mortgaged
item be sold, then it is obligatory to sell it and payback the creditor
from the proceeds. Whatever remains [after paying the creditor]
is given to the owner. However, if some of the debt remains, then it
remains as an unsecured debt.

If someone damages the mortgaged item, then he is liable for it and
the object given in compensation becomes [the new] mortgaged [item)].
As for the yield of the mortgage, it is subordinate to the [principal]
mortgage,” while the expenses for providing for it is on the owner.
The mortgagee is not allowed to benefit from the mortgage except
with the permission of the creditor or what the Islamic shari‘ah permits
for him. The Prophet said,
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#2 The literal meanining of rahn is soundness, permanence. As a term it refers to a
security against a loan which can replace the loan itself or can be sold to recover it
when needed.

23 The Shaykh said elsewhere, “It is allowed to take something as a security and a
pledge when giving out something to be borrowed, a loan, or a benefit. When a pledger
agrees to pledge something as security he has the right to conclude the agreement
and he is obliged to maintain the terms that were agreed upon by both parties.” See
al-Mukhtarat al-Jalliyyah, pg. 80.

24 Al-Rghin is the pledger who obtains a loan and pledges an item against that loan.
Al-Murtahin is the one who takes something as a mortgage against the loan he gives.
5 The Shaykh has concluded that freeing a slave who has been pledged as collateral
for a loan is not permissible nor is it implementable regardless if he is in financial ease
or straits. See Al-Mukhtdrat al-Jalliyyah, pg. 81.
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“The animal can be ridden at his expense, if it was something given
as a mortgage; what is in its udder can be drank at his expense, if
it was something given as a mortgage. It is upon the one who rides
or drinks to offer compensation for it.”?*

As for insurance (daman), it means that a person guarantees the
right on behalf of the one on whom it is due.”” As for sponsorship
(kafalah),”® it means that a person guarantees to bring the one liable
for a financial right to its owner. The Prophet said, “The guarantor
is liable.””® Therefore, both of them are gurantors,*® except in the
following cases:

1. They fulfill what they are obligated to do.
2. Absolved by the one whose right it is.
3. The one in debt is freed from his obligation. Allah knows best.

¢ Bukhari, no. 5/143.

7 Shaykh ibn Aqil in his annotation said, “Daman refers to a person taking up the re-
sponsibility that is the obligation of another. In this case it is not considered whether
the person guaranteeing something on behalf of the other knows him or not. The guar-
antee by a known person as well as that of an unknown person, who may later become
known, is valid.”

8 Shaykh ibn Aqil adds in his annotation of the text, “Kafalah is that a person ensures
to present another who owes a financial right. However, it does not apply to an obliga-
tion toward Allah. If the person guarantees that he knows the other, then he may be
taken into custody against the person for whom he guarantees. If, however, the person
who is guaranteed hands himself over to the authorities, dies, or the thing that is guar-
anteed is destroyed, then the guarantor becomes free of any obligation.”

2% Abli Dawiid, no. 3565; al-Tirmidhi, no. 1265, who called it hasan.

30 The Shaykh has determined that the person who owns a right cannot ask the court
to prosecute the guarantor unless he has used all his efforts to get the borrower to re-
pay him. However, if that was specifically mentioned in the terms of the deal, then he
can do so. The convention in this regard is that the guarantor can ask for it even if he
has not exhausted all the means in the contract. This is because the believers are to be
treated according to the terms of the agreement made between them., See al-Mukhtarat
al-Jalliyyah, pg. 82.
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-CHAPTER-
InTERDICTION (HAJR)*** DUE TO BANKRUPTCY
OR SOMETHING SIMILAR

The creditor should be patient with the debtor who is bankrupt, and
he should make it easy for the one who is well-off. Whoever is in debt
to someone should fulfill that debt completely, both in quantity and
quality. The Prophet said,
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“Procrastination in repaying the debt by a wealthy person is a

form of oppression, and if he transfers his debt to someone who is
able to pay it, then he [the creditor] should agree.”*®

So the well-off person is the one who is able to repay [the debt] without
procrastination, and can be brought to a court for judgment.

If a person’s debt exceeds his wealth, all or some of the creditors can
request a judge to freeze his assets and prevent him from disposing
of any of his property. [The judge] can liquidate his assets and divide
the proceeds among his creditors in proportion to the amount they
are owed.**® None of the creditors are given precedence over another,
except the creditor who is owed a mortgaged item. The Prophet said,
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“Whoever finds his thing with a bankrupt person has more right

3% Hajar is to restrict a person’s ability to use his assets. This is done in two ways:

1. Freezing a portion of the wealth of a person. Example is the freezing of the assets
of the bankrupt in favor of his creditors, or the assets of the one on his death bed,
which exceeds one third of the entire wealth [so that he does not bequeath it to -
someone and thereby depriving his legal heirs].

2. Freezing the personal assets of a person, for example that of the insane, the child,
or the simpleton.

302 Bykhari, 4/464; Muslim, no. 1564.

3 The Shaykh has stated that if a bankrupt person does not inform his creditors about
his bankruptcy, thereby rendering them unable to limit his access to his wealth, and
he dispenses his property in a way that incurs loss to them or he repays some and
deprives others, then his transactions are invalid as it constitutes injustice. See al-
Mulkhtarat al-Jalliyyah, pg. 85.
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to it than anyone else.”™

It is obligatory upon the guardian of a minor, an incompetent, or
a mentally challenged person to prevent him from disposing of his
wealth in a way that would cause him harm. Allah says,

“Do not give to the foolish your property which Allah has made a
means of support for you.” (4:5)

Similarly, the guardian must not come near their wealth except to
improve it, which is accomplished by maintaining it, using it in ways
that will bring benefit to them, and giving them from it what they
need. The guardian can be a father, if he is trustworthy. If he is not
trustworthy then the ruler can appoint as a guardian the closest, the
most knowledgeable, and the most trusted from their relatives. [if the
guardian] is rich then he should not take anything [from the wealth].
However, if he is poor then he should take [as compensation] what
is adequate for him, an amount equal to that which someone would
charge [for that service].

34 Bukhari, 5/62; Muslim, no. 1559.
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-CHAPTER-
ReconciLiaTioN/CompRrOMISE (SuLH)

The Prophet said,
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“Sulh is permitted between Muslims, excépt in the case where
it makes something that is unlawfully into lawful or makes the
lawful into unlawful.”%

It was recorded by Abii Dawiid and al-Tirmidhi; the latter called it hasan
sahih and al-Hakim called it sahih. If two parties come to a compromise
with the one on whom the right is due, providing a ready commodity
or-a deferred one, then it is permissible. If one of them owes the other
something and they come to a mutual compromise where something
else is given or it becomes a debt, which is established before both the
~ respected parties depart, then it is permissible. If they some to some
form of agreement where benefit is derived from a property, or from
something else, [it is permissible] as long as it is agreed upon. If they
compromise over a debt to be paid later while some of it is paid now
[this is permissible]. If one party is owed something, but both parties are
unaware of the exact amount that is owed, then they can compromise
on it with something, and this is permissibile.** The Prophet said,
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“A neighbor should not prevent his neighbor from placing a
wooden peg on his wall.””

%5 Al-Tirmidhi, no. 1352, who called it sahth; Ahmad, 2/366; Abii Dawiid, no. 3594; al-
Hakim, 2/49.

¢ The Shaykh has opined that the two parties in a mutual business transaction that
is extended over a period of time can agree to cancel the agreement during the stipu-
lated period. This is called da‘wa ta‘ajjal {premature settlement). There is neither any
argument that establishes its prohibition, nor is there any danger in it. Similarly, the
author has concluded for the permissibility to settle on the right to redemption and
the right to option. See al-Mukhtarat al-Jalliyyah, pgs. 84 & 85.

37 Bukhari, 5/11; Muslim, no. 1609.
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-CHAPTER-
Acency (WakiLan), PARTNERSHIPS (SHARIKAH), AND
SHARECROPPING (MUsAQAH AND MuzArA“aH)

[Wakalah (Agency)]

The Prophet would assign others to carry out his special needs and
the needs of the Muslims related to him. Therefore, it is a permissible
contract™® for the two respected parties. It is suitable in all things
where representation is valid, such as,

1. The rights pertaining to Allah, such as the distribution of zakah,

3¢ The Shaykh said elsewhere that in terms of a contract being binding it is of three
types:

1. ‘Aqd Lazim (binding contracts). These are further divided into two types:

a. That which is binding merely by contracting, and it cannot be terminated
while the parties are present in the meeting, and it has no other conditions.
In'some of these contracts, such as contracts for marriage and endowment,
the option to revoke it is available for the party that discovers a defect in the
item that is transacted.

b. Binding contracts with the choice to be cancelled in the same meeting and
has conditions. Sale and other contracts come under this category. However,
the scholars of our school do not allow the option of condition (khayar al-
shart) for the contracts in which possession is the necessary condition for
its validity. Examples include: al-salam (future transaction agreement) and
exchange of rabawiyat. Shaykh al-Islam Ibn Taymiyyah allows that. Similarly,
ijarah (lease) and similar contracts come under this category. Also according
to the sound opinion musaqat and mudara’ah are also binding contracts.

2, Contracts that can be terminated by any of the parties before the work begins.
These include: wakdlah, waldyah, and other forms of partnership except for
musaqat, muzdra’ah and ju’alah. As for cancelling after the work has begun, then
the scholar differ over the right to cancellation. This type of contract is annulled
by the demise of any of the contracting parties or an inability to continue using
the rights.

3. Binding from one part and allowable form another [meaning, comprises of both
type 1 and type 2 above]. Examples include rahn. This belongs to the second cat-
egory above from the angle of the murtahin and to the first from the angle of
the rahin. Same is the case with daman (guarantee) and kafalah (responsibility),
both of which are of the second category from the angle of the guaranteed, and
secured and binding from the angle of the guarantor and the one who.assumes
responsibility.

See al-Irshad pg. 145. A very useful and detailed discussion can be found in Imam al-
Suyuti’s al-Ishbah wa al-Nazd@'ir pg. 275.
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kaffarah (expiation), and things of a similar nature.
2. The rights of people, such as contracts, annulments, and things
of a similar nature.

Wakalah is not valid in cases where a person is specifically required
to perform something himself and which is related to his own
self. Examples are salah (prayer), purification, taking oaths, equal
treatment of wives, and other similar things. The authorized agent is
not permitted to do other than what he has been permitted, verbally
or customarily.

It is also permissible for the agent to deputize another to act freely
upon the client’s behalf.* Here, the agent is like all other trustees in
the sense that he is not required to guarantee the entrusted object
except in cases of transgression or negligence. His statement in this
regard [concerning non-transgression or non-negligence on his part]
is accepted if accompanied with an oath. Additionally, if the trustee
claims to have returned the trust, then it is not accepted except with
proof.,

[Sharikah (Sharing of Profits & Losses)]

The Prophet said,
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“Allah, the Exalted, says, ‘I am the third to the two partners,/as
long as one does not deceive the other. If he deceives the other,
then I withdraw from both of them.””©

3 The Shaykh said elsewhere that wakalah does not become cancelled until the wakil is
informed that he is no longer the attorney. If he employs the rights of wakalah before
being informed that he is no more a wakil, then that would be legal. The Shaykh also
said that a man can be given power of attorney for every type of right, small or big, and
to purchase what he wills as there is no religious argument barring that. The Shaykh
has also concluded the following: if A says to B, “Take possession of my right from
Zayd,” then B can also take possession of something from the heirs of Zayd. This is in
case A meant to obtain the right regardless of the individual from whom the right is
obtained. See Al-Mukhtarat al-Jalliyyah, pg. 87.

310 Abii Dawiid, no. 3383; al-Daraqutni, no. 303; al-Hakim, 5/52 and he called it sahih; al-
Bayhagqi, 6/78. Ibn Hajar says in al-Talkhis (3/49) that ibn al-Qattan declared it defective
because of the lack of biographical information about Sa‘id b. Hayan, the father of Abi
Hayan. On the other hand, al-Daraqutni declared it defective due to irsal [in the isnad].
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Therefore, partnership in all its forms is permissible.*** Ownership and
profit in it is according to what the parties agree on, if it is a known and
specific portion.*?

Included in this are the following:

1. ‘Indn partnership: both partners contribute capital and labor.

2. Mudarabah partnership: one person contributes the capital and
the other contributes the labor.

3. Wujith partnership: both partners share in the profit of what they

bought depending on their credit worthiness and reputation.

31 partnership (sharikah) is of different types:

1.

Partnership in assets. This is to share a right in assets that comprise of immov-
able or moveable nature. It may also involve a benefit or produce. This contract
can be concluded between two or more people. They might share in it after pur-
chasing it, obtaining it as a gift, inheriting it from a deceased, or another form
of wealth transfer. In this type of sharing each one of the partners is alien to the
other partners and does not enjoy the right to use the asset unless the others
permit it.

. Contractual partnership. This involves sharing the right to dispense with the

shared entity in a trade and other similar things. This is the type that is under
discussion here. In this type of shirkah each one of the partners enjoys the right
to dispense with the asset that is his. He may also dispense with the share of the
others through power of attorney. This type of partnership has been further di-
vided by the jurists into five subcategories:

a. Shirkah ‘indn: A partnership in which two or more individuals pool their as-
sets and they either both share the work equally, or one of them does all the
managing and work, and thus get a share greater than the other.

b. Shirkah muddrabah: A partnership in which one partner invests a definite
amount of wealth and the other puts in the labor. The owner of the wealth
gets a predetermined share of the profits.

c. Shirkah wujith (partnership in goodwill): A partnership scheme in which
two or more partners purchase commodities on credit and have no invest-
ment at all. The profit earned is distributed between them at an agreed
upon ratio.

d. Shirkah abdan (partnership in service): A partnership in which partners
share the earning of their service to the company engaged in an allowable
activity or share the responsibility to carry out a task they set.

e. Shirkah mufawadah: A partnership in which all the partners equally share
capital, management, profit, and risk. There is no condition to do neces-
sary work or pay back losses resulting from the exercise of the rights.

See al-Bassam’s, Tawdi’ al-Ahkam, 4/127.

312 The Shaykh has stated that shirkah and mudarabah are valid contracts even though
the capital amount is not in a specific money. There is nothing that prohibits it and
there is a growing need to adopt this practice. However, the contractor needs to as-
sess the value of the capital so that it is referred to when clearing the accounts. See
al-Mukhtarat al-Jalliyyah, pg. 88.
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4. Abdan partnership: both partners share in what they earn
through their labor from the permissible transactions, such as
herbs and smiliar things, and what they accept of work.

5. Mufawadah partnership: it entails all that [has preceded].

All these types of partnerships are permissible. However, they
become invalid if wrongdoing or uncertainty (gharar) by either of the
partners comes into play. For example, if one of them is entitled to a
profit of a specific period, and the other to the profit of another period,
or the profit of one of the products, or the profits of one of the trips,
and so forth.

[Musaqah and Muzara‘ah (Sharecropping)]

Likewise, the above things also invalidate musagah®® and muzara‘ah®*
partnerships. Al-Rafi‘ b. Khadjij said,
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“We used to rent out land during the lifetime of Allah’s Messenger.
We rented it for a specific amount of produce. Sometimes the crop
of that portion was affected by blith, etc., while the rest remained,
or the rest was affected by blith while that portion remained safe,
and this was the only form of renting that the people knew. The
Prophet forbade this practice. As for rent on something that is
known and guranteed, there is no harm in it.”*

Additionally, the Prophet contracted with the people of Khaybar for
half of what they harvested from their fruits and plants. This hadith is
agreed upon by Bukhari and Muslim.*¢

Musaqgah partnership of trees refers to the owner [of the trees] giving

313 A partnership in which planted or unplanted trees and land are given to another
partner to be tended for a specified share of the crop. [TN]

3 A partnership in which land is given for cultivation in return for a specified portion
of the harvest. [TN]

15 Muslim, no. 1547.

316 Bukari, 5/10; Muslim, no. 1551,
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out the tree to a laborer who tends to it in return for an agreed upon
portion of its harvest. Muzdra‘ah refers to when an owner gives out the
land to a laborer who cultivates it in return for a specific portion of the
harvest. Both partners are subject to the customarily acknowledged
conditions,’’ and to the conditions that contain no ambiquity.
Additionally, if a person gives an animal to someone else to use it for
work in return for half of the profit, then that is permissible.

3 The Shaykh stated elsewhere that the agreement to irrigate and cultivate are forms
of a binding contract. See al-Mukhtarat al-Jalliyyah, pg. 88.
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-CHAPTER-
REeviTALIZATION OF BARREN LAND
(Inya’ AL-MawAT)

Mawat refers to a barren land that has no known owner, so whoever
revives it by building a fence, digging a well, irrigating it, or removing
whatever prevents cultivation [such as rocks, weeds, etc.], then he
becomes the owner of everything on it, with the exception of metals
that do not require excavation. Ibn ‘Umar related the following hadith,
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“Whoever revitalizes a barren land that does not belong to anyone,
then he has more right to it.”¢

So, if a person encircles the barren land with stones, digs a well that
does not bring up water, or is granted a dead land, then he has the most
right to it, but he does not own it until he shows signs of life on it by
the way stated above.

318 pukhari, 5/18.
112



Book or TRANSACTIONS

-CHAPTER-
RovALTy (Ja‘ALaH) AND LEAsING (IjARAH)

Both ja‘alah and ijarah refer to assigning a certain amount of payment
to an individual for a specific job that is performed, ja‘alah is unknown
and ijarah is known, or deriving benefit from something while in
possession of it and being responsible for it. So whoever does what
he is being paid to do, deserves compensation, or else he does not.**
However, if the job cannot be done in the case of ijarah, then the
payment is reduced to a portion equal to the partial benefit from the
rented object. Abli Hurayrah narrated that the Messenger of Allah said,
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“Allah, the Most High said, ‘I will be an opponent to three types of
people on the Day of Judgment: a person who makes an agreement
in My Name and then breaks it, a person who sells a free person
and consumes the proceeds, and a person who employs a worker
and gets full work from him but does not pay him.”%

Ja‘alah is more broader than jjarah, since it is permissible in charitable
deeds, the work concerning it can either be known or unknown, and it
is a lawful contract, unlike ijarah.

It is permissible to sublease the leased object to another person who
acts as a substitute on the condition that its use by the sublessor is less
harmful than the original person. Both are not required to guarantee
the object unless there is transgression or negligence on their part.’* It
is realted in a hadith,

39 The Shaykh said elsewhere that when ja‘dlah is cancelled by the hirer, then the
worker receives his payment from the agreed fee and not from the market wages as-
sessed for the work done so far. See al-Mukhtarat al-Jalliyyah, pg. 95.

320 Bukhari recorded this hadith in his Sahih, 4/417. Ibn Hajar has put another tradition
in Baliigh al-Maram following this one and ascribed it to Imam Muslim. However, it was
not found in the Sahih of Imam Muslim.

21 The Shaykh said elsewhere that if a person employed by someone produces some-
thing or carries something and destroys the item, then he still deserves the wages even
if he did not hand over the item to the owner. This is only the case when he does not
cause harm to the item intentionally. See al-Mukhtdrdt al-Jalliyyah, pg. 89. ‘
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“Give the laborer his wage before his sweat dries.”**

322 Tbn M3jah, no. 2443; al-Bayhaqi, 6/121.
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-CHAPTER-
Luqaras (LoST OBJECT) AND
Laqit (FOUNDLING)

Lugatah is of three types:

1. Its value is small, such as a whip, a loaf of bread, and anything
similar. It is permissible [for the person who finds it] to keep it
and benefit from it without announcing it.

2. Stray animals from whom predators stay away from, such as
camels. They cannot come into the ownership of the one who
finds it. '

3. Thatwhich is not part of the first two categories. It is permissible
to pick it up and own it, if the found property has beenannounced
for a complete year. Zayd b. Khalid al-Juhani related,
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A man came to the Prophet and asked him about lost
property (lugatah) that is found. He said, “Familiarise
yourself with its description and what is inside it, then
announce it for a year. If the owner does not come forward,
then it is yours to do with it [as you will].” The man asked,
“[What if it is] a stray sheep?” He answered, “It is for you,
your brother, or the wolf.” The man asked, “[What if it is] a
stray camel?” He said, “What concern is it of yours? It has
its water and hoofs, and will find water and eat from the
plants until its owner finds it.”**

Picking up the lagit (foundling) and caring for it is fard al-kifayah.>* If

23 Bukhari, 5/91; Muslim, no. 1722.
321t is an obligation that has to be fulfilled by the Islamic community. If a certain group
fulfills the duty then the obligation is lifted from the entire community. However, if no
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the [Muslim] Treasury is unable to provide for and care for the lagit,
then it becomes binding on the individual who finds it.

one fulfills it then the sin of it will fall upon the entire community. [TN]
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-CHAPTER-
COMPETITION AND CONTEST

Competition is of three types:

1. A type which is permissible, whether it has a prize associated
with it or not, and applies to competition between horses,
camels, and archery.>”

2. A type which is permissible only when no prize is associated
with it; it involves all forms of competition other than the three
mentioned above.

3. A type which is absolutely impermissible, such as dice games
(al-nard)**, chess (shatranj), and anything similar, because they
are all categorically forbidden. This is due to the hadith,
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“There is no competition except in camel racing, swordplay,
or horse racing.”?

As regards to other forms of competition, then they are included under
gambling.

325 The Shaykh said elsewhere that Shaykh ibn Taymiyyah opted for the view that other
things may be added to these three that come under the same meaning, as it strength-
ens our ability to obey Allah, carry out jihad in His cause, and prolong academic activ-
ity. The reason is that the wisdom in allowing to take wages in these three fields is
found in every other activity that shares the objective of these. Therefore, this view is
preferable on the basis of argument. See al-Irshad, pg. 150.

The Shaykh also said that it is permissible to compete in horse races, camel races,
and archery for a prize, even if the those who are competing are not participating in
the prize that is to be awarded to the winner. These sports are not conditional with
the provision of muhallal. All forms of gambling other than these three are prohibited.
These three are allowed only because of their positive use. The hadith that is often
quoted to prove the condition of muhallal has been declared unreliable by a great
number of the scholars of hadith. See al-Mukhtarat al-Jalliyyah, pg. 90.

32 Al-nard is table game in which stones and two dices are used, and it is based on luck.
Movements of the stones are determined according to the number of points shown on
the dice. It is commonly known as al-tawilah (backgammon).

%27 Ahmad, 2/474; Abii Dawiid, no. 2564; al-Tirmidhi, no. 1700, who called it hasan; al-
Nisa'l, 6/226.

117



THE PATH OF THE WAYFARER

~CHAPTER-
UsurpING oF [PropPErTY] (GHASB)

Ghasb is the seizure of another person’s property without right. It is
prohibited due to the narration,
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“Whoever usurps a piece of land without right, Allah will cause

him to bear it on the Day of Judgment [around his neck like a yoke]
down to the seven earths.”??

The usurper is responsibile to return the usurped property to its owner
even if it costs him more that it’s worth.*” He is also responsibile to
give indemnity for whatever depreciation occurs to it, to pay its rent
for the period during which it remains in his hand, and to guarantee it
in case it is damaged in any way.** However, any increase in it belongs

32 Bukhari, 6/392; Muslim, no. 1610.

% The Shaykh said elsewhere, “The correct opinion is that the usurper is responsible
for the loss done to the usurped item in whatever form it was when usurped, even if
it has caused a decrease in the market value of other things that are the same.” See
al-Mukhtarat al-Jalliyyah, pg. 92.

3 The Shaykh wrote elsewhere that there are three types of hands that lay on the
property of others:

+ The transgressing hand: laying hands on another person’s property unjustly.

+ The immediate hand: whoever unjustly destroys a soul or an asset knowingly, in-

advertently, or in ignorance is bound to guarantee its return [in kind or its value].

+ The causing hand: if a person does something to an item that is the property of

another, or lies in the path, or causes its destruction by committing an unlaw-
ful act, it is termed as the causing hand. This violator is subject to guarantee its
replacement.
However, if the second and third occur simultaneously, then the replacement will be
of the second kind. If that is not possible for him than it will be of the third kind. See
al-Irshad, pg. 148.

Thus, the implication is that if a person owns an animal or keeps is under his care,
which assaults another person, then he is not responsible for the damage caused, as
the Prophet said, “There is no liability on the animal.” However, if the person is op-
pressive himself or the animal he owns is known for causing harm to others, or the
owner shows carelessness; or the animal destroys something during the night, or it
does so when the owner had control over it, or he left the animal near something that
it readily destroys, then in all these cases the owner is judged to be a transgressor and
is forced to pay the price of the damage. See Niir al-Bas@’ir, pg. 37.
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to its rightful owner.**

If [the usurped property] is a land on which the usurper has planted
seeds or erects a building, then its [true] owner can uproot the plants
or [demolish] the building. This is due to the narration, “The unjust has
no right.”**> Whoever knowingly comes into possession of something
that was usurped, then the ruling concerning him is similar to the
usurper.

31 The Shaykh said elsewhere that when the item is unrightfully changed into a anoth-
er thing, for example when wood is carved into a door or iron is caste into pots, then
that thing goes to the original owner. However, if the item goes through a complete
change, for example an egg hatches into a chicken or grain grows into plants, then it is
a type of destruction of the original. Therefore, in such cases the confiscator is forced
to pay back the original owner either in kind or in value. See al-Mukhtarat al-Jalliyyah,
pg. 92.

332 Abii Dawiid, no. 3073; al-Tirmidhi, no. 1378, who called it hasan gharib. Ibn Hajar
declared this hadith as hasan in al-Baliigh al-Maram. Having mentioned the isnad of the
hadith in al-Fath (5/14) he writes, “The isnads of this tradition invite some objections.
However, they strengthen one another.”

The Shaykh said in Niir al-Bas@’ir (pg.36), “As for other than the oppressor, like for
example when a tenant makes a plant nursery or a building on the rented land, then
these deserve to be kept intact. However, both the tenant and the landlord should
agree on keeping it intact based on rent. The owner may also buy the building from the
tenant on payment a cycle, and they may also agree on any other terms.”

119



THE PaTH OF THE WAYFARER

-CHAPTER~
Loans (“Arrvan) anp DeposiTs (WADI*aH)

‘Ariyah means loaning an item to another for use. It is something
that is recommended and is included among the benevolent and kind
deeds. The Prophet said, “Every good act is a charity.” If the [owner]
stipulates that [the loaned object] be guaranteed, then the borrower is
bound to gurantee it. If the borrower violates or is negligent in regards
to this, then he fulfills the rights of the gurantor; otherwise, he is not
bound to guarantee it.

Whoever is given a wadi‘ah (deposit) should keep it in a secure place
that is assigned for keeping similar things, and he is not allowed to use
it without the permission of the owner.

333 Bukhari, 10/447; Muslim, no. 1055.
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-CHAPTER-
PreeMPTION (SHUF*AH)

Shuf‘ah is the right of a partner to take first possession of the share of
his partner when the latter wishes to transfer ownership [of his share]
either through a sale or something else. This [preemption] is specific
to cases of non-demarcated property, due to the narration of Jabir
which states,

s [ 0y °7 /y; -../‘:d /az/ ,’f‘& "/ i ¢ F [

@j\;pgﬁ@&uﬁéwb 5 ade il Lo bl Jyu)y o2
i - e . 08 - . 4 F o “u p 3 e,

Al Yo GHll CdTey 3 g

“The Prophet ruled for preemption in all cases of non-demarcated

property. If there are clear boundaries and the roads are fixed,

then there is no preemption,”**

The use of fraud is not permitted in order to try and circumvent
preemption.® If fraud is used, it does not cause preemption to become

14 The scholars unanimously hold the right to shufah in vast estates that are compulso-
rily distributed. However, they differ over the application of the right to shops, stores,
and small houses as their coverage area is small. This type of estate is not essentially
distributed. Ibn Taymiyyah, Shaykh Sa‘di, and the Grand Council of Scholars in Saudi
Arabia have affirmed the right to shufah in this case as well. They base their view on:
1. The fact that the right to shufah has been stated in a general fashion.
2. The tradition ascribed to the Prophet, “A partner has the right to shufah in
everything.”
3. The fact that shuf'ah has been instituted to safeguard the partners from all harms
and in these types of estates the loss to the partner is greater.

The Shaykh has affirmed elsewhere that the right to shuf'ah does not go away with
the death of the partner, and is instead transferred to his inheritors who stand in his
stead. See al-Mukhtarat al-Jalliyyah, pg. 94.

335 Bukhari, 4/436; Muslim, 1608.

36 The Shaykh stated elsewhere that shuf'ah (right of preemption) is legally similar to
other rights. It does not expire until we have proof that the person has foregone his
right with free consent. This is because the Lawgiver has instituted this law to remove
the possible harm from the partners in an estate. Therefore, nothing other than an
open verbal or tacit consent from the partner can suspend what the Lawgiver has in-
stituted. The partner who has the right to seek the right of preemption may not hastily
contest the issue so that he has time to ponder over the matter and decide. A hasty
action by him is against the lenience strongly recommended by the shari’ah. As for the
following two hadiths they are not sound: 1) “Shuf'ah is like unfettering the shackles
of a camel,” and 2) “Shufah is for the one who instantly files for it.” See al-Mukhtarat
al-Jalliyyah, pg. 93.
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void, and this is based on the narration, “All actions are judged
according to their intentions.”
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-CHAPTER-
EnpowMeNT (WaqF)

Wagf is to withhold a thing [from the wealth] and use it to benefit
others for Allah’s sake. It is from the best and most beneficial deeds
of gaining closeness [to Allah], if it is done righteously and free from
oppression.*”’ This is due to the narration,
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“When a person dies his deeds are cut off excépt for three

things: continuous charity, knowledge that benefits [others], or a
righteous son that supplicates for him.”%#

Ibn ‘Umar related,
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Umar gamed some land in Khaybar, so he went to the Prophet to
ask his advice concerning it. He said, ‘Messenger of Allah, I have
acquired some land in Khaybar whose worth I have never had

before. What do you command me to do with it?.” The Prophet
said, ‘If you want, you can create a charitable trust and give
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%7 The Shaykh has declared sound the opinion of the jurists that it is a necessary con-
dition for a wagf to be valid that it be directed to doing good to the beneficiary. This
implies that a wagf to some of the inheritors may be allowed and valid, and to some it
may not be allowed and be inapplicable. See al-Mukhtarat al-Jalliyyah, pg. 96.

The Shaykh also said that the scholars are unanimous on the fact that for a wagf to
be valid it must comprise of the intention to obtain closeness to Allah, therefore the
wagqf by a man who is under debt is not valid as it harms the purpose of attaining close-
ness to Allah, This is even true of the debtor who creates a wagf for the intention of
strategically placing his assets out of the reach of his creditors.

338 Muslim, no. 1631.
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its produce away in charity.” So ‘Umar give it in charity on the

condition that the property not be sold, inherited, or given away

as a gift, and its proceeds distributed to the poor, the nearest

relatives, emancipation of slaves, those in the path of Allah, the

wayfarers, and the guests. As for the adminstor of the asset, there
is no sin on him if he eats from it in a reasonable manner or feeds

his friends, and does not hoard up goods [for himself].”**

The best type of wagf is that which benefits the Muslims the most.
It becomes binding with any speech or action that would indicate that
it is an endowment. As for its conditions and where its yield can be
spent, they are all contingent on the stipulation of the endower, as
long as they are in agreement with the shari‘ah. The endowment is not
to be sold except if it is no longer of benefit, at which point it is sold
and the proceeds are used in a similar endowment or part of a similar
endowment.

39 Bukhari, 5/354; Muslim, no. 1632. Muslims has the addition at the end, “He [the
narrator] said, ‘I narrated this hadith to Muhammad, but as I reached the [words],
“without hoarding [for himself] out of it,” he [Muhammad] said, “ It means, without
storing the property with a view to becoming rich.””” Ibn ‘Awn said, “He who read this
book [pertaining to wagf] informed me that in it [the words are], “without storing the
property with a view to becoming rich.”

124



Boox or TRANSACTIONS

-CHAPTER-
Giers (Hman), GraTurry (“ATIYYan),
AND BEequEsTs (Wasiyyan)

They are a type of donation contracts.

e Hibah is the donation of wealth by an individual while he is alive
and healthy.

e ‘Atiyyah is the donation of wealth [by an individual] while sick
from an illness from which death is feared.

e Wasiyyah is wealth that is donated after the death [of an
individual].

All of these forms fall under the category of charity and benevolent
deeds.

Hibah is taken from a person’s wealth, while ‘atiyyah and wasiyyah
are taken from one third of the wealth or less to someone other than
an heir. If it exceeds one third of the wealth or it is given to an heir,
then it is contingent on the approval of the other heirs who are of
sound mind, because equity among his children should be observed in
all these three forms. This is based on the narration,

“s;yji CARIHE a1,
“Fear Allah and be equitable among your children.”**

Once hibah has been donated and been accepted by the receipent,
then it is not permissible to ask for its return.’ This is due to the
hadiths,

L}Sjij(ij;gmg,&&mdxbm

“The one who takes back a glft is like a dog who vomits and then

eats its vomit.”*

S ox 2 2 ¢ -
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30 Bukhari, 5/211; Muslim, no. 1623.

41 Al-‘aqiid al-‘aniyyah are contracts that are not binding until the item is passed to the
possession of the other party. These are of five kinds: al-hibah (gift), al-rahn (security/
pledge), al-i‘arah (transference), al-ida‘ (deposition/entrustment) and al-qard (loan).

342 Bukhari, 5/234; Muslim, no. 1622.
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“It is not permissible for a Muslim to give a gift and then take
it back, except for a father concerning what he has given to his
son.”#

Also, it has been reported that the Prophet would accept a gift and
reciprocate the giver.>*
The father can take from his son’s wealth what he wills except if:

The son is harmed by it.
It is taken to give to another son.

e It is taken during an illness of either one of them that leads to
death.

The permissibility [of the father taking from the wealth of his son is]
evident from the following hadith,

“You and your money belong to your father.”*

It is reported from ibn ‘Umar, in a marfii’ hadith, that,
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“It is not permissible for any Muslim who has something to

bequest to stay for two nights without having his will written and
kept with him.”*

Also the hadith,

&.)J‘)j )bu;-‘p-&.s:}sukaia AUJ\Q‘

“Allah has given everyone their rlghts so there is no bequest for
an heir.”¥

33 Ahmad, 2/182; Abti Dawiid, no. 3539; al-Nisa‘i, 6/264; ibn M3jah, no. 2378; al-Bayhaqj,
6/178; al-Albani called it authentic in al-irwd@’, no. 1622 & 1624.

34 Bukari, 5/210.

35 Abli Dawiid, no. 3530; ibn M3jah, no. 2292. Ibn Hajar says, “Combining together all
the different and independent isnads of the narration lend strength to it and make it a
worthy source to plead to.” See al-Fath, 5/115.

36 pukhari, 5/355; Muslim, no. 1627.

%7 Ahmad, 5/167; Abii Dawiid, no. 2870; al-Tirmidhi, no. 2120 who called it sahih; ibn
Mijah, no. 2713; al-Bayhaqi, 6/264.
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Another version has the words, “Except with the consent of the heirs.”

The person whose wealth is not enough to leave the heirs well
off should not donate any of it; rather, he should leave the entire
inheritance to his heirs.*** The Prophet said,

R TR O T T e Rk T
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“That you leave your heirs rich is better than to leave them needy,

begging from people.”*°

Good is sought in all the affairs.

% Al-Daraqutni recorded this narration in al-Sunan, pg. 466. Al-Bayhadf, 6/263, also re-
corded this tradition as marfii‘ from ‘Ata’ from ibn ‘Abbas. However, al-Bayhaqi himself
explains that this is ‘Ata’ al-Khurasani, who did not meet ibn ‘Abbas. Al-Hafiz ibn Hajar
says about him in al-Taqrib, “Hé is sadiag. He is sadiig yahimu, commits, irsal and tadlis.”
The same narrative has been reported by al-Bayhaqi (6/264) through Isma‘il, b. Muslim
from al-Hasan from ‘Amr b. Kharijah in marfi form. He adds, “The hadith is da'if and
has been reported through another chain as well.”

Al-Albani, in Irwa’ al-Ghalil (6/96), judged the narrative under discussion to be

munkar. It has been narrated on the authority of ibn ‘Abbas and ‘Amr b. Kharijah.
Whereas the other versions of the same narration, which have been reported on the
authority of a number of Companions, do not contain the addition, “Except if the in-
heritors approve it.” This expression has been reported in the hadith of al-Daraqutni
(pg. 466) from ‘Amr b. Shu‘ayb from his father from his father in marfi‘ form. Ibn ‘Abd
al-Hadi says in his al-Tangih (2/247), “No one from among the authors of the Sunan
have reported it. The isnad includes Sahl b. ‘Uthman whom al-Hakim declared a liar.”
Ibn Hajar says in al-Takhlis (3/92), “Its isnad is wahin (extremely weak).”
9 The Shaykh said elsewhere that the sunnah obliges a person who has lots of wealth
and whose inheritors are wealthy to bequeath one fifth of his inheritance to acts of
piety benefitting other than his inheritors. This achieves rewards for him and them. It
also saves the inheritors from the evil of dispute between them concerning the will. If
he wishes to do good toward his children, he should not bequeath anything and leave
the inheritance to be distributed among them according to the laws of inheritance pro-
nounced by Allah in His Book. The general practice of the people [today] is to bequeath
their shares only to their children and grandchildren, which is against the Shari’ah
and reason. This practice not only harms the person bequeathing, but also the benefi-
ciaries as it causes envy and enmity among them. It also makes them rely on the wealth
they obtain in this manner and causing them to become lazy. See Niir al-Bas@’ir, pg. 42.
350 Bukhari, 5/363; Muslim, no. 1628.
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Book of Inheritance
(Kitab al-Mawarith)

Mawarith is the division of the inheritance between those who have a
legal right to it. The proof for it is Allah’s saying,
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THE PATH OF THE WAYFARER
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Allah commands you in regards to your children: the male
shall have a share equal to that of two females. If [there are]
only daughters, two or more, they shall have two-thirds of the
inheritance, and if there is only one, her share is half. For the
parents, a sixth of the inheritance to each if the deceased left
behind children; if [he leaves] no children, and the parents are the
[sole] heirs, the mother has a third; if the deceased left brothers
or [sisters], the mother has a sixth. [In all cases the distribution
comes] after the payment of any bequests or debts. You know not
which of them, your parents or your children, are of more benefit
to you: this is an ordinance from Allah. Allah is All Knowing, Wise.
You inherit half of what your wives leave, if they have no child;
but if they leave a child, then you shall receive a fourth of what
they leave behind, after payment of bequests or debts. They [your
widows] shall receive a fourth, if you leave no child; but if you
leave a child, then they shall receive an eighth of what you leave
behind, after payment of bequests or debts. If a man or a woman,
whose inheritance is in question, has left neither ascendants*! nor
descendants,**? but has left a brother or a sister, each of them shall
inherit a sixth; but if there are more, they share in a third, after
payment of bequests or debts, with no harm caused [to anyone].
This is a commandment from Allah. Allah is All Knowing, Most
Forbearing. These are the limits [set by] Allah. Whoever obeys
Allah and His Messenger will be admitted to Gardens through
which rivers flow, to abide in. That is the supreme triumph. But
whoever disobeys Allah and His Messenger, and transgresses His
limits, He will cast him into the Fire, to abide in; a humiliating
torment awaits him. (Q, 4:11-3)

Also at the end of the Siirah [al-Nis@’, Allah says],
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1 Ascendants refers to any parent, grandparent, great-grandparent and so forth. [TN]
352 Descendants refers to any child, grandchild, great-grandchild, and so forth. [TN]
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They ask you for a verdict. Say, “Allah gives you a verdict Ea%;out
[inheritance from] a person who leaves no heir in the direct
line.>* If a man dies childless, leaving a sister, she shall have half
the inheritance. If the woman is childless, her brother takes her
inheritance. If there are two sisters, they shall have two-thirds of
the inheritance; if there are brothers and sisters, the male will
have twice the share of the female. Allah makes all this clear to
you lest you go astray. Allah is All Knowing of everything.” (Q, 4:176)

It is related by ibn ‘Abbas that the Prophet said,

Js;&wsﬂs A Lg_t;t,u@ba\\j&\
“Give the legal shares to those who are entltled and what remains
should go to the nearest male relative.”*

The [above] noble verses along with the narration from ibn ‘Abbas
cover the majority of the rulings of inheritance, which have been
mentioned in detail along with its conditions. Allah made the paternal
male and the female children, grandchildren from the son, and full
or consanguine brothers, whenever they are present, divide the
inheritance amongst themselves. Whatever inheritance remains after
the legal heirs (ashab al-furi’’) have taken their share is distributed on
the basis of the male receiving a portion equal to two females. The
mentioned males take the inheritance or what is left after the legal
shares have been distributed.

A single [daughter] gets half of the inheritance, and if there are
two or more, they [share in] two thirds. If there is a daughter and a
daughter from the son, then the daughter will get half, and the the
son’s daughter will get a sixth, which completes two thirds. Likewise,
this applies to full sisters and consanguine sisters in the case of kalalah,
i.e., where the deceased leaves neither descendants nor ascendants as
heirs. If the daughters take up the entire two third, then the daughters
that are lower [in the chain of lineage], who are the daughters of the
son [of the deceased] are dropped from [the inheritance], unless a male

%3 The word used here is al-kalalah which refers to those who leave neither descendants
nor ascendants as heirs. [TN]
»1 Biikhari, 12/11; Muslim, no. 1615.
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is present, either of the same degree [of relationship] or lower, and
in this case the daughters are treated as ‘asabah (residual heirs). The
same applies to full sisters who drop consanguine sisters in case they
are not made ‘asabah through the presence of a brother. As for uterine
siblings: if there is only one then he takes a sixth, and if there are two
or more then they take a third: the male getting a share equal to the
female. However, they do not inherit in the presence of furd’ (legal
heirs from the descendents) under any condition or in the presence of
usiil (ascendents).

The husband is entitled to half of the inheritance [left behind by his
deceased wife] in the absence of any chidren from her, and a fourth
in their presence. The wife is entitled to a fourth in the absence of
any children from the husband and an eighth in their presence. The
mother is entitled to a sixth in the presence of a child or one or more
brother or sister, and a third in their absence.>*® She is also entitled to
a third of what remains in the case she is accompanied by the husband
and the parents, or the wife and the parents. The Prophet assigned a
sixth to the grandmother in the case where there is no mother.** The
father receives a sixth, and no more, in the presence of male offspring;
if they are female, then he receives a sixth, and whatever remains after
the legal heirs have taken their share, he receives it as an ‘asabah;*’
this is also the case if there are no children.

Likewise all males, other than the husband and the maternal brother
are ‘asabah and inherit without a set prescribed amount. They include:

1. Full or consanguine brothers and their sons.
2. Full or paternal uncles and their sons; uncles of the deceased,
and all the ascendant uncles.

355 The Shaykh said that the correct opinion is that mahjib siblings do not deprive the
mother of a third [of the inheritance]. He mentions that the governing principle in
the shares of inheritance is that the orie who does not have a determined share by the
shari’ah from a relative’s wealth does not cause another relative to lose his share. See
Al-Mukhtarat al-Jalliyyah, pg. 100.

56 Abli Dawiid, no. 2895; al-Nisa'l, al-Kubra, 4/73; al-Daraqutni, no. 74; al-Bayhaqi,
6/234. Hafiz b. Hajar said, “The isndd contains ‘Ubayd Allzh al-‘Ataki, about whom the
scholars of hadith differ concerning his status as narrator. Ibn al-Sakan declared him
reliable.” See al-Talkhis, 3/96. The author of al-Baliigh (pg. 810) said, “Ibn Khuzaymah
and ibn al-Jariid declared him sound. Ibn ‘Adi declared him strong.”

57 Al-‘Asabat refers to all those inheritors whose shares are not determined initially by
the sharTah, but are awarded a share in what is left after distributing the shares to the
legal heirs (ashab al-farid). However, when one of the ‘asabat is the lone heir, then he
gets all the wealth. [TN]
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3. Sons and grandsons.
The ruling of the residual heir (‘dsib) is the following:

a. Inheritsthe entire estate if he is by himself[and not accompanied
by any other heir]. }

b. If he is accompanied by a legal heir (dhi fard) [who has a set
inheritance], then he takes the remaining inheritance after
distribution.

c. Ifthe entire inheritance is inherited by the legal heirs, then the
residual heir will receive nothing, knowing that it cannot be
consumed in the presence of a paternal son or the father.

If there are two or more residual heirs, then priority is given in the
following order:

Sons

Fathers

Brothers and their sons

Uncles and their sons

Emancipated male slave, including the freed slave and his
‘asabah, who become ‘asabah by themselves.

gk W

Therefore, priority is given to those who are nearest in relationship
to the deceased. If they are of the same degree of relationship, then
priority is given to the one who has closer blood ties. If they are
equal in their closeness, then priority is given to the one who has the
strongest blood ties, that is, a full relationship is given priority over a
paternal relationship. The sisters of every agnate heir, other than the
sons and brothers, do no inherit along with them. If the inheritance
of the legal heirs exceeds the amount of the estate, and none of them
exlude the others from a share, then the issue becomes one of ‘awl**,
and is applied according to their shares, as follows:

1. If the case involves a husband, a mother, and a non-maternal
sister, in which case the original denominator was six, the new
denominator would increase to eight [to accommodate all the
heirs].

358 ‘Awl occurs when the percentage of each heir is proportionately decreased so that
the total amount does not exceed 100%. [TN]
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2. Ifthe case instead involves a maternal brother, then it is similar
to the one above.

3. If they were two [brothers], the denominator would increase to
nine,

4, If the non-maternal sisters are two, the denominator will
increase to ten.

5. If there are two daughters, a mother, and a husband, the
denominator would increase from twelve to thirteen.

6. 1f they are accompanied by the father, then the denominator is
increased to fifteen.

7. If the deceased left behind two wives, two maternal sisters,
two non-maternal sisters, and a mother, then the denominator
increases to seventeen.

8. If there are two parents, two daughters, and a spouse, then the
denominator increases to twenty seven.

If the legal heirs do not consume the entire inheritance and
there are no residual heirs to take the remaining share, then the
remaining estate is divided amongst the legal heirs according to their
percentages.” If there are no legal heirs and no residual heirs then the
estate is inherited by the dhawi al-arham (cognate relatives) [who are
not connected through the female blood relatives], and they take the
place of those who were closer to the deceased.

As for the one who leaves no heirs, then his wealth will go to the
national treasury and is spent on public and private interests.

When a person dies then the following four rights should be fulfilled
by his estate:

1. Providing for the preparation of the body for burial [ie.,
washing and shrouding].

2. Paying off mortagaged and non-mortagaged loans from the
entire capital.

3. Ifheleft behind a will [designating charity], then it will be given
from one third of the estate to the non-heirs [designated in the
will].

4. The remaining estate is divided among the aforementioned

39 The Shaykh declared that the sound opinion is that the remaining inheritance [after
the legal heirs have taken their share] is to be distributed among the spouses as well as
the legal heirs as there is no sound evidence in the sources that restricts its extension
to only the spouses. See al-Mukhtarat al-Jalliyyhah, pg. 101.
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[legal] heirs, and Allan knows best.
That which causes an individual to become an heir are the following:

1. lineage,
2. marriage,*® and
3. wal@ (inheritance through patronage).

The following three things will preclude the heir from inheriting:

1. murdering [the benefactor],
2. slavery, and
3. difference of religion [between the benefactor and the heir].>*

If some of the heirs are fetuses, missing persons,*? or people of a
similar nature, then caution is observed and their share is held for
them. If the heirs demand the distribution of the inheritance, then
necessary precaution is taken according to what the jurists, may Allah
the Almighty have mercy on them, have decided.

%0 A man who dies while he has given his wife an irrevocable divorce during his fa-
tal illness, then his wife inherits from him. However, if he divorces her while he was
healthy or not fatally ill, then the wife does not inherit from him. As for the woman
whose husband dies while he has issued a revocable divorce to her and she is still in her
period of iddah, then she inherits from him. However, she must still fulfill her period of
iddah. See Niir al-Basa’r, pg. 46.
*s1 The Shaykh deemed sound the opinion that the hypocrite who professes faith and
conceals his disbelief, revealing it occasionally, is a valid heir, and his Muslim relatives
are also his valid heirs. This is based on the fact that the hypocrites were subject to the
laws of Islam during the Prophet’s time. They inherited and were inherited from by
their Muslim relatives. See Al-Mukhtarat al-Jalliyyah, pg. 102.
%62 The Shaykh declared that the correct opinion is that the missing husband should be
waited for until the time that it is believed that he is dead, This waiting period cannot
be specified to seventy years or any other length of time as there is no proof that vali-
dates this specification; rather, the rulers and scholars should find an opinion on the
basis of ijtihad. Thus the length of the waiting period may change with the changing of
time, place, and individuals involved. See al-Mukhtarat al-Jalliyyah, pg. 101.

The fetus does not become a legal heir until it is born and cries or performs some-
thing that registers his birth. See Nir al-Basa’r, pg. 45.
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~CHAPTER-
_ EmancieaTioN (‘ITQ)

‘Itq is the freeing of a slave from the shackles of slavery. It is from
amongst the best acts of worship, due to the hadith,

Ju\wu\,.;;‘.i;wdsmmt ‘w;;i’°\@;\¢x¢6fqut
“Any Muslim who emancipates a Muslim slave, for evéy limb that
he saves [from slavery] Allah will save his limbs from the fire.”*

The Messenger of Allah was asked,
AT e G2ay (G G £ 06 s Ll i G
“Which slave is best [to emancipate]?” He said, “The [emancipation
of the] most expensive slave, and the one most valuable to its
owner,”3¢

Emancipation can occur through the following ways:

1. Verbally: referring to statements that incorporate the word
emancipation or other words that denote the same meaning.

2. Ownership: whoever possesses another who is related through
birth and is impermissible [for marriage] due to blood relation,
then such a slave is freed because of this.

3. Mutilation: by cutting off a slave’s limb or burning it.

4. Partial Emancipation: if a slave, who is jointly owned, is freed by
one master then he is completely freed. This is due to the hadith,

“*4:15-‘;3544.;“ Ctﬁdud¢&s‘mdd\5ﬂ@ﬁ“
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“Whoever emancipates his share of a slave and he has
sufficient wealth to free him completely, then he should
let the slave’s price be estimated by a just person and

363 Bukhari, 5/146; Muslim, no. 1509.
364 Bykhari, 5/148; Muslim, no. 84.
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give his partners the price of their shares and emancipate
the slave. If he is unable, then he emancipates the slave
partially.”**

Another wording has the addition,

4.1.:-@ : rr-owb 4.1.5-6}3'9\/

“Otherwise, the [un-emac1pated share] is fairly estimated

and he [the slave] is ordered to go out and earn a wage,
without hardship, so as to emancipate [himself].”¢

If the master makes emancipation of the slave contingent on his death,
then such a slave is called a mudabbar, and the slave is emancipated if
his freedom is coverd by one third of the deceased master’s wealth. It
is reported from Jabir that an Ansari man [had died and] had stipulated
the emancipation of his slave upon his death. However, the slave was
the only wealth that the deceased had left behind. When this reached
the Prophet, he said, “Who will purchase this slave from me?” Nu‘aymm
b. Abdullah bought him for eight hundred dirhams, and as he [the new
owner] had incurred a debt, the Prophet gave him the money and said,

““Pay off your debt.”*

Mukatabah refers to [the contract that the slave enters into] with his
master to purchase his freedom from him for a deferred price to be
paid in two or more installments at specific times. Allah says,

e LS P ;
§ o s 2 8 aB
“Then write [a contract] with them [for their freedom], 1f you flnd
that there is good in them.” (Q, 24:33)

Know that good here refers to righteousness and capacity to earn
their money. However, if it is feard that he might become corrupt if
emancipated or made into a mukdtab, or if he has no means to earn
money, then it is not permitted to emancipate him or to promise him
freedom in return for a price.

A slave who is under contract to purchase his freedom is not freed
until he has paid the [total] agreed upon price for his freedom. This is
due to the hadith,

365 Bukhari, 5/151; Muslim, no. 1501.
366 Thid.
367 Bukhari, 11/600 & 13/178; Muslim, no. 997.
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“A slave who has entered into an agreement to purchase his
freedom is still a slave as long as a dirham is left outstanding.”¢*

It is also reported from ibn ‘Abbas in a marfii‘ form and from ‘Umar in
mawgqiif form,
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“Any female slave who gives birth to her master’s child becomes
free after his death.”*

However, what is most correct is that it is the statement of ‘Umar,*®
and Allah knows best.

368 Abii Dawiid, no. 3926; al-Bayhaqi, 10/324. Al-Albani called it’s isnad hasan in al-Irwa’,
no. 1674, ‘

% Tbn Majah, no. 2515; al-Hakim, 2/19. Al-Dhahabi rejected this tradition saying, “Husayn
is matriik (his traditions are not accepted by the scholars of hadith) when he narrates a
marfii‘ (a report in which a saying of the Holy Prophet is reported and the isnad reaches
back to the Holy Prophet) narration on the authority of ibn ‘Abbis.” He says in al-
Zawa'd, “The isnad of the narration includes al-Husayb b. ‘Abdullah b, ‘Ubaydullah b.
‘Abbas. Tbn al-Madini and others declared him as matriik. Abii Hatim and others de-
clared him da‘if (unreliable).” Bukhari says, “He was accused of heresy.” Hafiz b. Hajar
declared the isnad of this narration weak. See a’l-Bulﬁgh al-Maram, no. 1247.

370 Al-Bayhaqi, 10/346; al-Daraqutn, 4/130. Hafiz b. Hajar says in al-Talkhis, “The sound
conclusion is that the hadith is mawgqif (a report in which the chain ends at a Com-
panion and not the Prophet). Abii Dawiid (no. 3953) and ibn Majah have recorded this
tradition on the authority of Jabir. He says, “We used to sell the slave women with her
children during the days of the Prophet and Abdi Bakr. When ‘Umar assumed the Ca-
liphate he forbade this and we stopped.” Ibn Hibban, al-Hakim, and al-Bisayri declared
it as sahih, and al-Mundhari declared it hasan.
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(Kitab al-Nikah)

Marriage is from among the sunnah of the Messengers. It is related in

a hadith,
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“Young people, whoever of you is able to marry should do so, for
it lowers the gaze and guards the chastity. Whoever is not able to
marry should observe the fast, for it will be a shield for him.””*

uJ, V.m u‘.depb gy L,JL;;.; LgM;A_j L,Ju C;jy obucs.:
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“A woman is married for four things: her wealth, her lineage, her
beauty, and her religion, so choose the one who possesses religion,
may your right hand be rubbed in dust®72.473

71 Bukhari, 9/112; Muslim, no. 1400.

372 Ton Hajar states in Fath al-Bari (10/566), “Ibn as-Sakit said that the original mean-
ing of “may your hand be rubbed in dust” is “may you be needy.” It is a phase which
is said not intending by it a true supplication, it is only meant to encourage doing that
which was mentioned. If the individual was to go against that advice he would lose
out. Al-Nahas said that it means that if you do not do it then you are not going to gain
anything except dust.”

373 Bukhari, 9/132; Muslim, no. 1466.
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Therefore, a person should choose a wife who is endowed with religious
commitment and of noble lineage, who is affectionate and fertile. If
an individual decides to propose to a woman, then he should look for
attributes that will attract him to marry her.

It is not permissible for a person to propose to a woman whom his
Muslim brother has proposed to, until the latter withdraws his proposal
or gets his proposal rejected.”” It is not permissible to publicly mention
a proposal to a woman who is in her ‘iddah (waiting period). However, it
is permissible to implicitly propose to an irrevocably divorced woman,
a widow, or someone similar. This is due to Allah’s statement,

& L5 5oy 2250 L KE £

“There is no sin on you if you make a hint of marriage or conceal

it within yourself .” (Q, 2: 235)

The method of implicitly proposing is to say, “I would like someone such
as yourself,” or, “I hope you do not pass me by,” or other statements of
a similar nature.

During the marriage contract, a sermon should be delivered which is
similar to what was reported by ibn Mas‘ad, who said, “The Messenger
of Allah taught us to recite tashahhud during times of need,
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“All praise be to Allah; we praise Him, seek His help, guidance, and
forgiveness. We seek refuge in Allah from the evils of ourselves
and from our bad deeds. Whoever Allah guides none can misguide
him, and whoever He misguides none can guide him. I bear witness
that none has the right to be worshiped except Allah, (He is the
one and has no partners), and [ bear witness that Muhammad is
His slave and Messenger.”*”

74 If a man is unaware that another has decided not to suit the woman or he asks the
man about his decision on the issue but the latter remains silent and does not respond,
then one should not go ahead and propose to the woman. See al-Mukhtarat al-Jalliyyah,
pg. 103. ;

375 Ahmad, 1/392; Abii Dawiid, no. 2118; at-Tirmidhi. No. 1105, who called it hasan; al-
Nisa'i, 3/104; ibn Majah, no. 1892.
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He then reads the following three verses [from the Qur’an]:
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“You who beheve, fear Allah as he should be feared, and do
not die except in a state of submission.” (Q, 3:102)
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“People, be dutiful to your Lord, Who created you from a

single person, and from him He created his wife, and from

them both He created many men and women. Fear Allah

through Whom you demand [your mutual rights], and do not

severe your kinship. Allah is All Watching over you.” (Q, 4:1)
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“You who believe, maintain your duty to Allah and fear him,
and speak the truth. He will direct you to do righteous deeds
and will forgive you your sins. Whoever obeys Allah and His
Messenger has indeed achieved a great achievement.” (Q, 33:
70-71)

Marriage is only contracted through the following:

1.

Offer, which is made by the guardian, such as his saying, “I marry
you [to my daughter],” or, “I give her to you [in marriage].”

Acceptance, which is uttered by the [future] husband or
his representative, and can take the form of, “I accept this
marriage,” or, “Iaccept,” andany statement of a similar nature.*”

376 The Shaykh said elsewhere, “The correct view is that the contracts are valid through
any words that signify them. This is equally true of all contracts relating to sale, giving
away, renting, marriage, and anything else.” See al-Mukhtarat al-Jalliyyah, pg. 69 & 103.
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~-CHAPTER-
THE CoNDITIONS OF MARRIAGE

The marriage contract should contain the consent of both spouses,
with the following exceptions:

¢ An underage girl, who can be married off by her father.*”
¢ A female slave, who can be married off by her master.

The guardian of the bride must be present [for the marriage contract],*”®
as it has been reported by the Five in an authentic hadith that the
Prophet said,
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“There is no marriage without a guardian.”™”
The one who is most entitled to get a free woman married is:

1. Her father, grandfather, and so forth no matter how high the
ascendant.

2. Her son, grandson, and so forth no matter how low the
descendant.

3. Then, the closest of her agnate heirs.

In a hadith, which is agreed upon [by Bukhari and Muslim], it states
that the Messenger of Allah said,

Lf.i)\dj-ijl;:\jjé«f);m % JS.J\ci.JYJ ’W“ e "V\éd}h)
WEKLS u\» J6 QL@.:.)‘
“Do not marry off a divorced woman without her consent, and do

377 The Shaykh has said that the sound opinion is that a man cannot force his adult
and sane daughter to marry someone she does not like. See al-Mukhtarat al-Jalliyyah,
pg. 103.

378 The Shaykh has said that the absolute sound opinion is that ‘adalah (reliability) is
not a condition for a wali. A sinful person can act as wali for the women under his
guardianship. See al-Mukhtarat al-Jalliyyah, pg. 4.

7% Ahmad, 4/394; al-Darami, 2/137; Abii Dawiid, no. 2085; at-Tirmidhi, no. 1101; ibn
Mijah, no. 1881; al-Hakim, 2/170, who called it sahih. Bukhari, ibn al-Madini, Muham-
mad b. Yahya al-Dhuhli and others have declared this tradition sahih.
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not marry off the virgin until she agrees.” They asked, “Messenger
of Allah, how does she agree?” He said, “By her remaining silent.”**

Ahmad reports that the Prophet said, “Make the marriage known.”**
The ways of making the marriage known: is the witnessing of it by
two just people, announcing and publicizing it, beating of the duff, and
things of a similar nature,

The woman'’s guardian is not permitted to marry her off to anyone
that is not suitable for her. Therefore, a licentious man is not to be
matched with a chaste [woman],**? and the Arabs are a match for each
other.’® If she does not have a guardian, or her guardian has been
absent for a long time, or her guardian prevents her from marrying
someone that is suitable for her, then the ruler can marry her off. This
is established from the hadith recorded in the Sunans except for al-
Nisa'i,
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“The ruler is the guardian for the one who has no guardian.”**

Itis obligatory that the one who is intended for marriage be specified.
So [a guardian saying,] “I marry you to my daughter,” is invalid if he
has more that one daughter unless he specifies his daughter by name
or by description. Additionally, there should be no impediments in
relation of either of the two [prospective] spouses that my hinder
the marriage, such as those mentioned in the Chapter of Prohibited
Marriages [which follows].

380 Bykhari, 9/191; Muslim, no. 1419.

381 Ahmad, 4/5; at-Tirmidhi, no. 1089; al-Nisa'l, 6/127. Al-Tabarani has declared it sahh.
The Shaykh said, “The wedding banquet is a mustahab (desirable) act. It is to be ar-
ranged according to the prosperity or poverty of the groom. It is however obligatory to
accept an invitation to the wedding banquet. People must observe a balance approach
in this ceremony, and they should avoid indulging in extravagance.” See Nir al-Basa’ir,
pg. 48.

32 The Shaykh said elsewhere, “The sound opinion is that one of the conditions of a
valid marriage is that both the male and the female partners be free from fornication.
Therefore, marrying a man who is known for fornication, unless he repents, is not
permissible. Similar is the case regarding a woman who is known for committing for-
nication, unless she repents.” See al-Mukhtdrdt al-jalliyyah, pg. 104.

8This can be because they maintain a similar culture, [TN]

3¢ Ahmad, 6/66; al-Darami, 2/137; Abi Dawiid, no. 2083; at-Tirmidhi, no. 1102; ibn
Majah, no. 1879; al-Hakim, 2/168, who called it sahih based on the conditions of Bukhari
and Muslim.
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-CHAPTER-
THE PRoHIBITED MARRIAGES (MUHARRAMAT)
Woman who are forbidden to marry are of two types:

1. Those who are permanently prohibited.
2. Those who are temporarly prohibited.

[Permanently Forbidden Marriage]
As for those who are permanently prohibited, they include:

a. Seven who are prohibited due to kinship,*® and they are:

Paternal aunts, no matter how high the ascendant
Maternal aunts, no matter how high the ascendant.

1. Mothers, no matter how high the ascendant.
2. Daughters, no matter how low the decendant.
3. [Full and half] sisters.

4. [Sister’s] daughters.

5. Brother’s daughters.

6.

7.

b. Seven who are prohibited due to breatfeeding, and they are
similar to the ones mentioned above.
c. Four [who are prohibited] due to marriage,** and they are:

1. Mother-in-laws, no matter how high the ascendant.

2. Step-daughters, no matter how low the descendant as
long as sexual relations has occurred with their mother.

3. Thewivesofthe fathers, no matter how high the ascendant.

4, The wives of the sons, no matter how low the descendant,
whether through lineage or breastfeeding.

385 All women who are included among the blood relatives are prohibited to be taken
into marriage except for daughters of paternal aunts and uncles, and daughters of ma-
ternal aunts and uncles (i.e., female cousins). See Niir al-Basa'ir, pg. 49.

386 The Shaykh has ascertainéd that adultery and fornication do not entail the family
of the partner in the sin to become legally prohibited for him/her to marry. See al-
Mubkhtarat al-Jalliyyah, pg. 105.
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The ruling is based on the words of Allah,
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“Forbidden to you [in marriage] are your mothers, your daughters,
your sisters, your paternal aunts, your maternal aunts, your
brother’s daughters, your sister’s daughters, your mother who has
suckled you,*” your suckling sisters,**® your wives’ mothers, your
step-daughters under your guardianship—born of your wives
with whom you have consummated the marriage; but if you have
not consummated the marriage then there is no sin on you if you
[marry their daughters]—the wives of your begotten sons, and two
sisters in marriage simultaneously, except for what has already
passed. Allah is Most Forgiving, Most Merciful. #Also [forbidden
to you are] all married women, other than those whom your right
hands possess. This Allah has ordained for you. All other women
are lawful to you, provided you seek [them in marriage] with gifts
from your property,® desiring wedlock rather than fornication.
To those with whom you seek to enjoy marriage, give them their
dowry as prescribed; but after prescribing the dowry, if you

mutually agree to do otherwise, then there is no sin on you. Allah
is indeed All Knowing, Wise.” (Q, 4:23-24)

It is also based on the following statement of the Prophet,

7 This is in reference to those women who breast-feed an infant. Islam regards women
who breastfeed other people’s infants as foster-mothers. [TN]

38 This is in reference to a foster sister. She is the daughter of the woman that has
breast-fed an infant and therefore becomes that infant’s foster-sister. [TN]

3 Refers to dowry. [TN]
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“Whatever is forbidden by breastfeeding is also forbidden by
lineage and birth.”**

[Temporary Forbidden Marriage]

As for those who are temporarly forbidden, they include:

a. Those referred to in the Prophet’s statement,
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“A person should neither marry a woman and her paternal
aunt,norawomanand hermaternalaunt simultaneously.”*

b. Those referred to in Allah’s statement,
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“Two sisters in marriage simultaneously.” (Q, 4.23)

It is not permissible for a free man to have more than four wives
[simultaneously], or for a slave to have more than two wives
[simultaneously]. As for a man who has female slaves, then he can have
sexual relations with as many of them as are under his possession.

If a disbeliever embraces Islam while being married to two sisters
simultaneously, he should choose one of the two [and divorce the
other]. If he has more than four wives, he should choose four and
divorce the rest. ‘

Additionally, woman in the following scenarios are forbidden for a
man to marry:

1.
2.

A woman in the state of ihram, until she exits from it.

A woman in her ‘iddah (waiting period) who has been divorced
by another man, until she completes it.

The adulteress is for an adulterer; if she repents then she may
marry someone else.

An irrevocably divorced woman is impermissible for the
husband who divorced her until she marries another husband,

30 Bukhari, 5/253, 9/139; Muslim, no. 1444 & 1447.
39 Bukhari, 9/160; Muslim, no. 1408.
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[is divorced after having sexual relations with him] and then
completes her ‘iddah.

It is permissible for a person to own two sisters simultaneously [as
slaves]. However, if he has sexual intercourse with one of them, then
the other becomes impermissible for him until he makes the former
one impermissible for himself by selling her or she gets married, after
it is ascertained that she is not pregnant by her master.

As for the suckling relationship which makes a person impermissible
for marriage it is that which occurs before weaning and consists of five
or more breastfeedings.* With that the suckled child and his offspring
become foster children of the wet nurse and her husband. The
impermisibility of marriage between the foster child, the wet nurse,
and her husband [and offspring] is similar to the impermissibility due
to blood relation.

2 The Shaykh said elsewhere, “The sound view is that merely letting the baby attach
to a breast or transferring him to another breast is not fostering; rather, it should be a
complete breastfeeding.” See al-Mukhtarat al-Jalliyyah, pg. 111.

Shaykh Ibn ‘Aqil related the following words of Ibn Qudamah from al-Kafi (5/64),
“Ibn Hamid said, ‘If the infant is hindered from [breast}feeding due to a problem, or he
has been removed and then made to resume the feeding, it will be considered a single
feeding and not two. If the infant and the breastfeeding woman are separated and dis-
tanced from one another and the infant is transferred to another woman with whom
he resumes the feeding, then it will be considered as two instances of breastfeeding.
This is just like a person who is eating or drinking and pauses due to a hindrance and
then resumes eating or feeding, it is counted as a single instance of a meal. The same
is the case with breastfeeding,””
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-CHAPTER-
Tue ConprrioNs WITHIN A MARRIAGE

Such conditions are those stipulated by either of the two spouses as
being incumbent upon the other, and it is of two types:

1. Valid conditions, such as stipulating that the husband not
marry another wife [while he is married to her], not take a
concubine, not relocate her from her house or country, or that
he increase the amount of dowry (mahr) or spending money,
and other similar things. All such conditions are included under
the Prophet’s saying,
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“The conditions that deserve to be fulfilled the most a
those that make the private parts lawful to you.”**

<

J)
are

2. Invalid conditions, which includes mut‘ah (temporary) marriage*,
tahlil marriage®®, and shighdr marriage®s. Mut‘ah was initially
permitted by the Prophet, however it was later made impermissible
by him.*” He also cursed the muhalli**® and muhall al-lah@*®.
Additionally, he forbade shighar marriage,*® and all of the hadiths
concerning it are authentic.

33 Bukhari, 9/417; Muslim, no. 1418.

3 Marriage that is arranged for a pre-determined period of time and when the time is
complete the couple automatically divorce. [TN]

%5 Marriage to an irrevocably divorced woman with the sole intention of making her
permissible to her former husband. [TN]

% This occurs when two guardians agree to marry those who are under their custodi-
anship to each other without any dowry. [TN]

397 See Muslim, no. 1405.

% Refers to a man who marries an irrevocably divorced woman for the sole purpose of
making her lawful for her ex-husband to remarry. [TN]

399 Refers to the ex-husband of the woman who was irrevocably divorced, seeking to
remarry her through an unlawful marriage. [TN]

400 gukhari, 9/162; Muslim, no. 1415.
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-CHAPTER-
DEerecTSs IN MARRIAGE

If one of the spouses discovers that the other suffers from a defect
that was unknown prior to contracting the marriage, such as mental
insanity, leprosy, or something similar, then that spouse has the option
to nullify the marriage. If the wife finds the husband to be impotent,
then he should be given respite for a year, and if after that time his
status has not changed, then she is given the right to void the marriage.

If a [slave] woman becomes completely emancipated and her
husband remains a slave, then she is given the choice to either remain
married to him or to separate from him.®' The evidence behind
this is the lengthy hadith reported by ‘A’ishah about the story of the
emancipation of Barirah, who was given the choice to remain with
her husband or seperate from him after her emancipation. It is agreed
upon by Bukhari and Muslim.*?

If the marriage is nullified prior to the consummation of the marriage,
then no dowry is due [on the husband]. Otherwise, the dowry becomes
due on him and he is to demand the repayment of it from the one who
deceived him.

“1 The Shaykh said that the choice [to remain married or not to a slave man when a
slave girl wins her freedom] does not expire unless she willingly foregoes her right to
choice, or the slave man has sexual intercourse with her while she has knowledge of
her right that it will expire with this act. See al-Mukhtarat al-Jalliyyah, pg. 105.

42 Bukhari, 9/404; Muslim, no. 1504.
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-CHAPTER-
SpousaL TREATMENT??

Each spouse is obligated to live harmoniously with the other, through
maintaining good company, refraining from causing any harm, and
not hesitating in giving their due rights.

The wife is obligated to obey the husband in the following things:

1. Acts of intimacy.

2. Refrain from leaving his house or traveling, except with his
permission.

3. Carrying out chores such as cooking, and other similar things.

The husband is required to spend on the wife’s expenditures and
clothing in a fair manner. This is based on Allah’s saying,

“Live with them honorably.” (Q, 4:19)

It is also based on the following hadiths,
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“Treat the women good.” :
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“The best of you is the one who is best to his family.”**
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“If 2 man calls his wife to his bed and she refuses to come, then the
angels curse her until the morning.”**

Additionally, a husband should be equitable in his dealings between
his wives, such as the division of his time, spending on them, clothing
them, and everything else in which he is able to maintain equity with

43 In the Arabic file this Chapter was located in the Bood of Dowary, but we felt it was
better situated for this Chapter.

04 Bukhari, 9/253; Muslim, no. 1468.

105 Al-Darmi, 2/159; Tirmidhi, no. 3895; al-Hakim, 4/173.

206 Bukhari, 9/293; Muslim, no. 1436.
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them. The Prophet said,
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“Whoever has two wives, but inclines towards one more than the
other will come onthe Day of Judgment leaning more to one side.”*”’

It was also reported on the authority of Anas [b. Malik],
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“It is from the Sunnah that when a man marries a virgin while
being married to a non-virgin, he should remain with the virgin
for seven days, and afterwards divide the days equally [between
them]. If he marries a women who is a non-virgin, then he stays

with her for three days and then divides the days [between
them].”2

‘A’ishah said,
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“Whenever the Messenger of Allah intended to travel, he would
draw lots among his wives, and the one whose lot was choosen
would accompany him.™®

However, if a woman waives her rights, [with the husband’s
permission,] for the division of time, expenditure, or clothing, then this
is permissible. It is known that Sawdah bint Zam‘ah gave her days to
‘A’ishah, so the Prophet would divide up the days and give ‘A’ishah her
day and that of Sawdah’s. This is agreed upon by Bukhari and Muslim.**°

If a husband fears marital discord (nushuz) from his wife, and her
disobedience becomes apparent, then he should:**

7 Ahmad, 2/347; Abi Dawiid, no. 2133; ibn Majah, no. 1969; al-Nisa'1, 7/63; Tirmidhi,
no. 1150; al-Bayhagqi, 7/297; al-Hakim, 2/186.

“# Bukhari, 9/314; Muslim, no. 1461.

9 Bukhari, 5/293; Muslim, no. 2770

40 Bukhari, 9/312; Muslim, no. 1463.

1 A wife who disobeys her husband, revolts against him, and abandons his obligatory
obedience, without any shortcoming from him, no longer enjoys the right to her pre-
scribed time with him and provisions until she resumes being obedient to him. Such
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a. Admonish her.

b. If she persists in her disobedience then he should abandon
sharing the bed with her.

c. If she still persists [in her disobedience] then he should lightly
hit her, without causing her any harm.

However, if the husband does not not give the wife her maritial rights,
then he is prevented from doing the above things.

If separation is feared between the spouses, then an arbitrator
should be chosen from his family and one from her family. They
should have knowledge of the situtation and [the ability to determine]
whether reconciliation or separation is best. They should try to make
reconciliation between them if that is acceptable to both parties, with
some form of compensation or not, or they should separate them. So
whatever decision the arbitrators decide, it becomes binding on the
parties, and Allah knows best.

a wife should be brought to the right course by her husband through wise counseling.
See Nir al-Basd'ir, pg. 51.
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Book of Dowry
(Kitab al-Sadagq)

Sadaq should be an amount that can be easily acquired.
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‘A’ishah was asked, “How riiuch was the dowry which the Prophet
gave?” She said, “The dowry was twelve ounces [of gold] and one
nash. Do you know what a nash is?” 1** said, “No.” She said,“It is
half of an ounce. So the [total amounted] to five hundred dirham.”*

She also said,
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“He freed Safiyyah and made that her dowry.”**

2 Referring to Abli Salamah, the questioner. [TN]

2 Muslim, no. 1426. The Shaykh said that a person should try to set a lesser amount for
the mahr if the wife and her wali agree to it. Otherwise the man should give to the wife
the amount of mahr that is conventionally given to a woman of her stature in the town

of her residence. See Niir al-Basa’ir, pg. 48.
41 Bukhari, 9/132; Muslim, no. 1365.
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The Prophet also said to a man,
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“Seek out something [to give], even if it is a metal ring.”***

Therefore, anything which is valid and has a value or is used as
payment, even if it is a small amount, is valid as dowry.

If a man was to marry a woman without stipulating the amount of
her dowry, then it is the same as other woman who are similar to her.
If a man divorces a woman prior to the consummation of the marriage,
then she receives alimony [based on the status of her husband]; so
the rich according to his means and the poor according to his. The
evidence for this is the saying of Allah,
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“There is no sin on you if you divorce women with whom you have
not consummated, nor appointed for them their [dowry] amount,
but make provisions for them, the rich according to his means and
the poor according to his means, a gift of reasonable amount; this

is a duty on the good-doers.” (Q, 2:236)

The complete dowry is paid to the wife upon the death of the husband
or upon consummation of the marriage. If separation occurs, at the
request of the husband, prior to consummation, then half of the dowry
is due. However, the dowry is not due in the following scenarios:

1. The separation is due to the request of the wife.
2. Annulment of the marriage by the husband due to a discoverd
defect in the wife.

The one who divorces his wife should provide her with some
maintenance as a mean of consolation. This is due to Allah’s statement,
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“Divorced women shall have maintenance according to what is
fair. This is a duty on those who are conscious of Allah.” (Q, 2:241)

415 Bukhari, 9/131 & 205; Muslim, no. 1425.
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Book of Divorce
(Kitab al-Talaq)

The proof for its permissibility is Allah’s statement,
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“Prophet, when you divorce women, divorce them during their
prescribed periods, and count accurately their ‘iddah.” (Q, 65:1)

There are other similar texts from the Qur’an and the Sunnah that
relate this. The phrase, “Divorce them during their prescribed periods,”
is illustrated in the hadith of ibn ‘Umar in which he divorced his wife
during her menses. The Messenger of Allah was asked concerning this,

and he said,
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“Command him to take her back, and leave her alone until she
enters her second menses, and then again becomes pure. Then, if

he wishes, he can stay with her and if he wishes he can divorce her
before having sexual intercourse with her. That is the prescribed
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period that Allah has commanded for divorcing women.”**
In another narration it says,
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“Command him to take her back, and then divorce her after she is
pure [from menstruation] or pregnancy.”*"”

This is proof for the impermissibility of divorcing a woman during
her menstruation or during a period of purity in which the husband
has had sexual relations with her, unless it is ascertained that she is
pregnant.

Divorce takes effect with the use of any words that indicate it, such
as:

a. Explicit pronouncement, which denotes nothing other than
divorce, such as the utterance of the word divorce (talag), its
derivatives, or anything similar to it.

b. Implicit pronouncement, when accompanied by the intent to
divorce, or an indication to it.**®

Divorce is effected:

a. Immediately, or

b. pending a stipulated condition, such as the husband saying, “If
such and such time comes, then you are divorced,” or when he
stipulates a condition for the divorce, and if the condition is
met then divorce takes place.

Revocable and Irrevocable Divorce

A free man possesses the right to pronounce divorce three times,**

416 Bykhari, 9/345; Muslim, no. 1471.

47 Muslim, no. 1471.

8 A man who is doubtful as to whether he issued a taldg or how many taldgs he issued
is not bound to consider the doubt and instead follows that which is clear. See Niir al-
Basd'ir, pg. 52.

29 The Shaykh said elsewhere, “Shaykh ibn Taymiyyah preferred the view that talag
uttered/issued through different expressions refers to only one talaq. This remains
true even if the husband clearly uses the word “Three or thrice,” or, “indeed,” or any
other expressions that are used for stress. The second taldg is not applicable except
after [issuing the first one] and then revoking it properly. Ibn Taymiyyah supported
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after which his wife becomes impermissible for him until she marries
another person through a valid marriage, and that person has sexual
intercourse with her [and then divorces her]. This is due to Allah’s
statement,
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“Divorce may be [revoked] twice, then either retain her in an
acceptable manner or release her with kindness. It is unlawful
for you to take back from them anything that you have given
them [as dowry], except where both fear that they may not be
able to maintain the limits ordained by Allah.** if you fear that
they would not be able to maintain the limits ordained by Allah,
then there is no sin on either of them if she gives back [her
dowry] for her release. These are the limits set by Allah, so do
not transgress them. Those who transgress the limits set by Allah
are the wrongdoers. If he divorces her [for the third time], she
is no longer lawful for him until she marries another husband.
If the latter divorces her, there is no sin on both of them if they
reunite, provided they feel that they can keep [within] the limits
set by Allah. These are the limits of Allah, which He makes clear
for people who have knowledge. Divorce is twice and if he has
divorced her [the third time], then she is not lawful to him
afterwards until she has married another husband.” (Q, 2:229-230)

Divorce becomes irrevocable in four cases:

1. The case mentioned above.*®

this view from a number of perspectives, and anyone exposed to his arguments on this
issue cannot go against this view. Similarly, he has chosen the view that the vow to
divorce one’s wife is like all other oaths requiring expiation. This view is to be adopted
in my opinion. Similarly he has established that divorce issued by an inebriated person
is not applicable. This is the case with all other agreements that he makes, and his
confession is not considered.” See al-Mukhtarat al-Jalliyyah, pg. 108.

20 Meaning, they are unable to deal with each other in an equitable manner. [TN]
“'Where he has divorced her for the third time. [TN]
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2. If the husband divorces his wife prior to consummation of the

marriage. This is based on Allah’s saying,
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“You who believe, if you marry believing women and then
divorce them without having sexual intercourse with
them, then there will be no waiting period with respect to
them.” (33:49)

3. If the marriage is invalid.
4, 1f it was done in exchange for compensation.*?

As for any other case, then divorce is revocable, meaning, the husband
has the right to take back his wife as long as she is still observing her
waiting period. This is due to Allah’s statement,
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“Their husbands are more entitled to take them back in this
[period], if they desire reconciliation.” (Q, 2:228)

The ruling of a woman who is taken back [by her husband] in a revocable
divorce is the same as other wives, except in the equal divison of the
husband’s time.

1t is legally reguired for a person to declare the marriage, divorce,
retraction of a divorce (ruj‘ah)*” and to have witnesses for them. This
is due to Allah’s statement,

§ K Sbi Sty

“Take as witness two just persons from among yourself.” (Q, 65:2)

As well as the hadith,
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22 Meaning, they are unable to deal with each other on an equitable basis. [TN]

2 The Shaykh has clarified that separation (firdg) turns into a b&'in firdq (irrevocable
divorce) in six cases. He mentions these four and adds: when the husband dies, or when
the marriage is cancelled from his side due to a compelling factor. See Nir al-Basa'ir,
Ppg- 55.
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“Three things when said seriously are taken as serious and

when said in jest are taken as serious: marriage, divorce, and
reconciliation [of a divorce].”**

It is also reported from ibn ‘Abbas that the Prophet said,
Gl 1h S GG Sl Ml o5 2 205 i )
“Allah has forgiven my community for their [uninteritional] mistakes,
forgetfulness, and what they commit under compulsion.”?

424 The Shaykh concluded elsewhere that the revocation of divorce is not obtained by
mere resumption of sexual intercourse with the divorced wife. The husband has to
have a clear intention of revocation to accompany such steps. See al-Mukhtdrdt al-Jal-
liyyah, pg. 109.

125 Abli Dawiid, no. 2194; Tirmidhi, no. 1184, who called it hasan garib; ibn Majah, no.
2039; al-Daraqutni, no. 50; al-Hakim, 2/197, who called it sahih.

159



THE PATH OF THE WAYFARER

-CHAPTER-
LA, ZmAr, & Li‘AN

[fila’]

fila’ is when a husband swears an oath** to not have sexual relations
with his wife for an indefinite period of time or a time that exceeds four
months. If during this time the wife requests her right to have sexual
relations with her husband, then he is commanded to fulfill it and a
period of four months is set for him. If he has sexual relations with his
wife during this period, then he is requried to offer an expiation for
breaching his oath. If he refuses to do so, then he is made to divorce
her. This is due to Allah’s statement,
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“Those who take an oath to abstain from their wives” must wait
four months, but if they go back,* then Allah is Most Forgiving,
Most Merciful. However, if they decide on divorce, then Allah is
All Hearing, All Knowing.” (Q, 2:226-227)
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[Zihar]

Zihar is when a husband says to his wife, “You are [as forbidden to
me] like the back of my mother,” or any similar words that denote an
explicit forbiddance of his wife for him. Such utterance is a rejected act
and a false statement. Although the wife does not become forbidden
for him through an utterance, but it is not permissible for him to have
sexual intercourse with her until he does that which Allah commands
in His statement,

26 Tbn Majah, no. 2045; al-Daraqutni, no. 497; al-Hakim, 2/198, who called it sahih based
on the conditions of Bikhari and Muslim.

7 The Shaykh declared the following view as sound: fld’ (a vow not to have sexual re-
lationship) is affected through an oath by the Almighty, divorce, freedom, and other
acts known as an undertaking. This is because the expression in the following verse is
general in nature, “For those who who declare ila’ with their wives.” See al-Mukhtdrat
al-Jalliyyah, p. 109. :

48 Meaning, do not have sexual relations with them. [TN]
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“Those who make their wives unlawful for themselves through
zihar and wishes to free themselves from what they uttered, [the
penalty] is the freeing of a slave before they touch each other.
That is what you are admonished to do. Allah is All Aware of what
you do. He who does not find [the means to do that] must fast two
consecutive months before they touch each other. If he is unable
[to fast], then he should feed sixty poor people. That is so that you

may believe in Allah and His Messenger. Theses are the limits set by
Allah, and for the disbelievers there is a painful torment.” (Q, 58: 3-4)

Therefore, the husband is required to emancipate a believing slave
who is free of any defect that would hinder him from carrying out
his work. However, if he cannot afford this, then he must fast for two
consecutive months. If he is unable to do even this, then he must feed
sixty poor people. All this applies whether zihar was absolute [in which
no time period was mentioned] or for a fixed time period, such as the
month of Ramadan or anything similiar.

In regards to making, through the utternace of a statement, one’s
female slave forbidden, or declaring some permissible food or clothing
as forbidden, and other similar things upon oneself, it entails offering
an expiation for breaching an oath.*” This is due to Allah’s statement,
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Believers, do not make forbidden the good things that Allah has

“Meaning, they change their mind and return to their wives within this period. [TN]
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made lawful to you. Do not transgress, [for] Allah does not love
the transgressors. Eat what Allah has provided for you of the
lawful and good things, and fear Allah in Whom you believe. Allah
will not take you [to task] for what is thoughtless in your oaths,
but He will take you to task for your oaths that you have sworn
in earnest. The expiation [of an oath is to] feed ten poor people
with food equivalent to what you would normally feed your own
families, or to clothe them, or to set free a slave. Whoever cannot
afford [that], should fast for three days. That is the expiation for
the oaths that you have sworn, [so] protect your oaths. Thus,
Allah makes clear to you His revelations so that you may be
grateful. (Q, 5:87-89)

[Li‘Gn]

Li‘an refres to the husband accusing his wife of adultery. Therefore,
the crime of defamation is charged against him and he is subjected to
eighty lashes unless he does either of the following:

1. Establishes the proof for it through the testimony of four just
witnesses, in which case the legal punishment (hadd) will be
carried out on the wife.

2. He invokes Allah’s curse upon the one who is lying (muld‘anah).
This will remove the legal punishment of defamation from being
applied on him.

The method for li‘an has been described by Allah in Siirah an-Nur, where
He says,
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“Those who accuse their wives and have no witnesses but
themselves, let the testimony of one of them be to swear by Allah
four times thaﬁ he is one of the truthful, and the fifth that the
curse of Allah is on him if he is one of those who lie. However, it
will avert punishment from her that she bear witness four times
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by Allah that he is one of the liars, and the fifth that tht wrath of
Allah be upon her if he is one of the trutful.” (Q, 24:6-9)

Therefore, li‘an is observed in the following way:

a. The husband testifies five times, swearing by Allah, that she is
an adulteress. In the fifth testimony he says, “May the curse of
Allah be upon me if I am speaking a lie.”

b. The wife then testifies five times, swearing by Allah, that heis a
liar. In the fifth testimony she says, “May the warth of Allah be
upon me if he is speaking the truth.”

After the completion of this [the following occurs]:

The legal punishment for the husband is dropped.

The legal punishment for the wife is voided.

c. Bothspouses are separated, and they are permanentaly forbidden
for each other.

d. The child is not attributed to the husband, if he was mentioned

as part of the li‘an,** and Allah knows best.

ep

2 The Shaykh has said that a child is attributed to the legal father except in two cases:
1. If the husband opts for li‘an, and
2. If there is no chance for the husband to have approached the woman and lived
with her for at least nine months after the marriage, or he could not have pos-
sibly been with her because they were living separate for a long time.
Under these cases it is know that the child cannot be his. See Niir al-Bas@'ir, pg. 54.
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-CHAPTER-
Knup 43!

Khul' refers to a separation initiated by the wife in exchange for some
type of compensation paid by her or a third party. The ruling for this
is based on Allah’s words,
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“If you fear that they would not be able to maintain the limits
ordained by Allah, then there is no sin on either of them if she
gives back [her dowry] for her release.” (Q, 2:229)

Thus, if the wife dislikes something about her husband, such as his
mannerism or his physical characteristic, and fears that she will not
be able to maintain the limits ordained by Allah if she stays with him,
then there is no harm if she offers him compensation in exchange for
him divorcing her.**? It is valid whether it is a small or large amount
[of compensation] as long as the divorce is issued by the one whose
pronouncement of it is legally valid. However, if khul* is sought for a

' reason other than her fearing that she will not be able to maintain the
limits ordained Allah, then its consequences have been mentioned in
the following hadith,
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“Any woman who asks her husband for a divorce without a good
reason, then the smell of Paradise is forbidden for her.”4*

41 This Chapter in the origianl Arabic was under the Book of Dowry, but has been
moved to this Book as it pertains to this discussion.

2 Khul* is not counted as a taldq even if the word taldq is used and the intention of it
is involved in this form of separation, The Shaykh has confirmed this view as authen-
tic in al-Mukhtarat al-Jalliyyah, (pg. 108). He said that if the ruling authority cancels a
marriage due to some valid point, such as the delinquency of the husband in regards
to provisions and sexual relations, then the annulment is complete. It is not divided
according to the number of talags, and the wife becomes ba'in (irrevocably separated),
and it is similar to a triple taldq. However, the man is permitted to take the woman
back-in marriage with her consent through a new marriage contract in presence of
witnesses and with the approval of her wali. This can even be done during her iddah
period. See Niir al-Bas@’ir, pg. 51.

43 Ahmad, 5/277; al-Darmi, 2/162; Abli Dawiid, no. 2226; Tirmidhi, no. 1187, who called
it hasan; ibn M3jah, no. 2055; al-Hakim, 2/200, who said that it is sahih according to the
conditions of Biikhart and Muslim.
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Book of the Waiting Period
(Kitab al-‘Iddah wa al-Istibra*)

[‘Iddah]

The ‘iddah is the waiting period observed by the woman®* whose
husband has left her through divorce or death. Concerning the
separation due to death, then it entails that when the husband dies,
the wife observes the ‘iddah no matter what. [Therefore:]

a. Ifshe is pregnant, then her ‘iddah is until she delivers the child.
This is due to Allah’s statement,
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“Those who are pregnant, their ‘iddah is until they deliver.”
(Q, 65:4)

This is general for the case of separation, whether it is from death
or during life [through divorce].

434 The Shaykh clarified elsewhere that a woman with whom sex has occurred due to
confusion [confusing her with one’s legal spouse or slave girl], then is not obliged to
observe the usual iddah for married women. Instead, she waits for a single menstrual
cycle to ascertain that she is not pregnant. See al-Mukhtarat al-Jalliyyah, pg. 110.
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b. 1If she is not pregnant then her ‘iddah is four months and ten
days.

A woman observing ‘iddah [due to her husband’s death] must observe
mourning through the following:

a. Avoid adorning herselfby using perfume, jewelry, or embellishing
herself by coloring her hair with henna, and anything that is
similar.

b. Remains in the house where she was living with her husband
when he died, only leaving the house during the day for
necessity. This is due to Allah’s statement,
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“Those of you who die and leave behind wives, they [the

wives] shall wait four months and ten days [before

remarrying].” (Q, 2:234)

As for separation that occurs while the husband is alive, [then the
following applies]:

1. If the husband divorces the wife prior to consummation, then
there is no ‘iddah for her. This is evident from the words of Allah,
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“You who believe, if you marry believing women and then
divorce them without having sexual intercourse with
them, then there will be no waiting period with respect to
them.” (Q, 33:49) ‘

2. If he consummated the marriage with her or he was alone with
her, then the following will apply:

a. If she is pregnant, then her ‘iddah continues until she
delivers the child, irrespective of whether the duration is
short or long.

b. If she is not pregnant, then this needs further elaboration:
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iii.

iv.
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If she has menstrual periods, then her ‘iddah is the
completion of three full menstrual cycles. This is due
to Allah’s statement,
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“Divorced women should wait three [menstrual]
periods.” (Q, 2:228)

If she does not have any menstrual periods—such as a
young girl, the one who does not menstruate, and the
one experiencing menopause—then her period is three
months. This is due to Allah’s statement,
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“Thosewhohave passed theage ofmenstruat1on,
‘and you are in doubt [about their periods}], then
their ‘iddah is three months, as well as for those
who have not received their menstruations.”

(Q, 65:4)

If she has menstrual periods but they have stopped
because of breastfeeding, or anything similar, then she
waits for her menses to continue as normal and then
she begins her ‘iddah from there.**

If her menstrual periods have stopped and she does

_ not know the cause of it, then she waits nine months

as a precaution that she might be pregnant, and then
begins her three months of ‘iddah.

If after the completion of her ‘iddah she has doubts
regarding the signs of pregnancy, then she does not
marry until her doubts are dispelled.

Concerning the husband who is missing, the wife should wait until

35 The Shaykh said elsewhere that under the scenario where there is the probability
of the husband’s return, the woman should observe a waiting period of a year, nine
months for pregnancy and three for her iddah. The view that says that a woman should
wait for him until she enters menopause entails a great injury to the woman, and
the shari’ah does not allow this type of infliction on the believers. See al-Mukhtarat al-

Jalliyyah, pg. 110.
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he has been declared dead by the ruler [or someone appointed by him],
and then she begins her ‘iddah.
As for alimony, it is only given in the following cases:

1. For a woman who is observing ‘iddah after a revocable divorce.

2. For a woman whose husband is alive and separates from her
while she is pregnant. This is due to Allah’s words,

“If they are pregnant, then spend on them until they

deliver.” (Q, 65:6)

[Istibra‘]

Istibrd’ refers to the waiting period of a female slave whose master has
had sexual relations with her. [If she marries or is sold], her husband
or new master should not have sexual relations with her, except under
the following cases:

a. After the completion of one menstrual cycle.

b. If she does not have any menstrual cycles, then she should
ascertain that she is not pregnant by waiting one month.

c. If she is pregnant, then after delivery of the infant.
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[Book of Spending]-

-CHAPTER-
SPENDINGS ON SPOUSES, RELATIVES, SERVANTS,
AND THoSE IN ONE’s CusTODY

A man is required to provide financial support for his wife and cover
the expenditures for her clothing and housing®’ according to his
ability. This is due to Allah’s statement,
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%6 This was not an individual Book in the original Arabic version, but was a chapter
under the Book of the Waiting Period. It has been made into its own Book as the subject
matter does not pertain to waiting period. [TN]

%7 The Shaykh has established that the sound opinion is that the husband’s obligation
to provide for his wife remains unless she commits nushiiz (revolt). As for the case of
her imprisonment, her journey to discharge an obligation, or another allowable journey
embarked by her with the permission of her husband, then they do not abrogate his
obligation. The Shaykh said, “We do not accept that the illah (reason) for the husband’s
obligation to provide for his wife is based on being able to be alone with her.”
Additionally, he declared sound the view that the wife has the right to get the marriage
contact annulled due to the poverty of the husband. See al-Mukhtdrat al-Jalliyyah, pg. 112.



TuEe PaTH OF THE WAYFARER

“Let the rich spend according to their means; those whose
resources are limited, let them spend according to what Allah has
given them. Allah does not burden a person beyond what He has
given him, After hardship, Allah will grant ease.” (Q, 65:7)

A husband is obligated to provide the mandatory things, if the wife
requests it [from him]. It is related in the hadith from Jabir, which is
recorded by Muslim,
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“It is due on you to provide for and clothe them [your wives] in a
fair manner.”***

In this regards, a man is obligated to provide for the following:

a. His poor parents, grandparents, and offspring, if he is rich.
b. Those who would inherit from him, whether they are from the
legal heirs or the residual heirs.***

Additionally, it it related in a Prophetic hadith,
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“Due upon a servant is his food and clothing, and not to be
burdened with labor except that which he is able to perform.”**

If the slave requests to get married, then his master is bound to get him
married. Additionally, a person is also obligated to provide his animals
with food and drink, and to not burden them with labor that will cause
them harm. It is reported that the Prophet said,
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“It is enough of a sin for a man to withhold the sustenance from
the one who is under his care.”*!

438 Muslim, no. 1218.

29 The obligation to bring up and look after the relatives other than the ascendants (fa-
ther, grandfather, etc.) and the descendants (children, grandchildren, etc.} is conditional.
It becomes an obligation on the guardian to provide for them if he is an heir to the
beneficiary. See Niir al-Basd’ir, pg. 54.

440 Muslim, no. 1662.

41 Muslim, no. 996.
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Concerning custody, it refers to protecting the child against that
which will cause him harm and doing that which will be of benefit to
him. The obligation for this falls upon the person who is obligated to
provide support for the child. However, the mother has more right to
her child, whether a son or a daughter, if the child is less than seven
years old. When the child reaches seven years of age, then the following
occurs:

a. If the child is a boy, then he is given a choice to choose which
parent he wishes to stay with, and he will remain with that
parent.

b. If the child is a girl, then she remains with whomever can
provide her with the best benefit, whether it is her mother or
her father.

The custody of a child is not placed in the hands of an individual who is
unable to care for the child or provide it with benefit.*

#2 The Shaykh said elsewhere, “I could not find a satisfying and definite argument gov-
erning the question of preferring some women over others in deciding guardianship
of minors except that the interest of the minor has to be considered. Any party that
offers more chances for the child’s welfare deserves to be given the responsibility for
his upbringing. Similarly, ibn al-Qayyim has preferred this in al-Huda as sound. He said,
‘All of following deserve guardianship: the slave, the impious, and those who are mar-
ried, especially when her husband agrees. Their right as minor remains as there is no
sound argument in the sources of the shari’ah that can be pleaded to in order to prove
that they may not be taken care of.”” See al-Mukhtarat al-Jalliyyah, pg. 114.

171






Book of Food & Drink
(Kitab al-At‘amh)

Food is of two types:

1.

Non-meat, such as grains, fruits, and anything similar, are all
permissible to eat except that which can cause harm, like poison
and anything similar. Concerning drinks, then everything is
permissible except for that which causes intoxication, in which
case both a small or large amount would be forbidden. This is
evident from the saying of the Prophet,
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“Anything that intoxicates is forbidden, and whatever
intoxicates in large amounts, then [even] a handful of it is
impermissible.”*#

If wine turns into vinegar, then it becomes pure and lawful [to
drink].
Meat is of two types:

a. That which resides in water, and it is all lawful whether it

#3 Ahmad, 6/71; Abi Dawid, no. 3687; Tirmidhi, no. 1867, who called it hasan; al-
Bayhagqi, 8/296.
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is alive or dead. Allah says,
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“Made permissible for you are the water-game
(animals) and its food.” (5:96)

~b. That which resides on land, the default ruling is that
they are all permissible except those that are stated as
forbidden by the Law-Giver. They are the following:

i. That which is mentioned in the narration of ibn
‘Abbas,
15 U8B et e U6 53 S
“All predatory animals with canines are
forbidden to be eaten.”***

ii. The Prophet also prohibited eating all birds that
possess talons. It is recorded by Muslim.*

iii. The Prophet also prohibited eating the meat of
domesticated donkeys. It is agreed upon.*¢

iv. The Prophet also prohibited the killing of four
types of animals: the ant, the bee, the hoopoe,
and the shrike. It is narrated by Ahmad and Abi
Dawad.*’

v. All impure animals are forbidden such as insects
and those similar to them.

vi. The Prophet also prohibited the flesh and milk of
all animals that eat impure things (jalalah),*® until
it is held and fed pure food for three [days].**

44 Muslim, no. 1933.

5 Muslim, no. 1934

46 Bukhari, 1/332; Muslim, no. 1941.

“7 Ahmad, 1/332; Aba Dawiid, no. 5267; ibn Majah, no. 3224; al-Darmi, 2/88. Ibn Daqiq
al-‘1d said, “Abii Dawnd recorded this tradition on the authority of reliable narrators.”
“8 Abii Dawiid, no. 3785 & 3787; al-Nisa'i, 7/240; Tirmidhi, no. 1826, who called it sahih.
Ibn Daqiq al-‘Id declared it as sahih as mentioned by ibn Hajar in al-Talkhis. Al-Jalalah is
an animal that loves impure things, and eats the jallh (fecal matter) of other animals.
“9 There is no difference of opinion among the jurists that the prohibition to eat the
flesh of jalalah animal is removed if the animal is quarantined and fed pure fodder.
However, they have differed over the duration for which the animal is to be quaran-
tined. The Shafi’ies hold the view that she-camels are to be quarantined for forty days,
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cows for thirty days, sheep for seven days, and chicken for three days. Two views have
been attributed to Imam Ahmad:

1. Every jaldlah animal is to be quarantined for three days, whether it is a bird or
an animal. The upholders of this view base their opinion on the practice of ibn
‘Umar.

2. The sacrificial animal [primarily camels] and cows are quarantined for forty
days. This duration has been ascribed to ibn ‘Amr through a mawgiif (where the
chain ends at a Companion) and marfii* (where the chain ends with the Prophet)
form.
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Book of Slaughtering
and Hunting
(Kitab al-Dhabh wa al-Sadh)

All lawful animals only become permissible to eat after being
slaughtered, except for fish and locusts. The conditions for [the validity
of] slaughtering are:

1. The one doing the slaughtering be a Muslim or from the People
of the Book.

The slaughter is done with a sharp instrument.

That it causes blood to gush out.

The trachea and esophagus are severed.

The name of Allah is mentioned.

Rl ol S

These conditions also apply to game animals with the exception
that it is permissible to kill them by means of any part of their body
other than severing the trachea and esophagus. Similar to every game
is every [permissible] animal that evades capture and is unable to be
slaughtered.*°It is related on the authority of Rafi‘ b. Khadyij, in a marfit‘

%5 The Shaykh has affirmed elsewhere that if an animal goes out of control and runs
away, then it is governed by the rulings applicable to a prey. It is to be struck by an
arrow or something of a similar nature. If the arrow inflicts it anywhere in the body
which causes it to die before the believer gets to it, then it is pure and allowed to eat.
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hadith, that the Prophet said,
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“If blood gushes forth and the Name of Allah has been mentloned,
then eat [of the slaughtered animal]. However, do not slaughter

with a tooth or a nail; for the tooth is a bone, and the nail is the
knife of the Ethiopians.”*

The game hunted by a trained dog is permissible on the condition
that the animal hunts when released and stops when called, and he
does not eat from the game that he catches. The owner should mention
the Name of Allah before releasing the animal. 1t is related on the
authority of ‘Adiy b. Hatim that the Prophet said,

.
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“When you release your trained hound, then mention the Name
of Allah before it. If you reach the game that he has captured,
and find it still alive, then slaughter it. If it has died by the time
you reach it, but he has not eaten from it, then eat from it. If you
find another dog with your own dog and they catch a game and
kill it, then do not eat from it because you do not know which
of the two has killed it. If you shoot an arrow, then mention the
Name of Allah, and if you find it [dead] a day later, and it bears
no other mark except that inflicted by your arrow, then eat from

it. However, if you find it dead in the water, then do not eat from
it.”452

It is related in another hadith that the Prophet said,

If however the arrow strikes it and the believer gets to it while it is still alive, then it
should be slaughtered as normal. See Nar al-Basd'ir, pg. 58.

1 Bukhari, 5/131; Muslim, no. 1968.

552 Bukhari, 1/279; Muslim, no. 1929.
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“Allah has enjoined doing good (ihsan) in everything. So when
you kill, then kill in a good way, and when you slaughter, then

slaughter in a good way. Everyone of you should sharpen his knife,
and let the slaughter animal die with comfort.”*?

The Prophet also said,
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“The slaughter of an [animal’s] fetus is achieved by the slaughter
of its mother.”**

43 Muslim, no. 1955.

%4 Ahmad, 3/31 & 53; Abii Dawiid, no. 2826 & 2827; Tirmidhi, no. 1476, who called it
sahih; al-Darmi, 2/84; al-Daraqutni, no. 540; al-Hakim, 4/114, who said that it is sahih
according to the conditions of Muslim; al-Bayhagqi, 9/334.
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Book of Oaths and Vows::
(Kitab al-Yamin wa al-Nadhr)

[Oaths]

An oath is valid only when it is taken in any one of Allah’s Names or
Attributes. Swearing by other than Allah is an act of shirk (polytheism),
and renders the oath invalid. The oath should necessitate an expiation
[if breached], and it must be taken for a future matter. If the oath is
taken for something in the past, while knowing that he is lying about
it, then that is considered as yamin ghamis (false swearing).*¢ However,
if he believes that he is telling the truth, then it is considered as an
unintentional oath. For example, if a person was to use the phrases,
“No, by Allah,” and, “Indeed by Allah,” while speaking. Additionally,
if a person breaks his oath, by doing that which he swore not to do or
neglecting what he swore to do, then expiation is obligatory upon him.

%% The Shaykh said that furig includes the difference between an oath (yamin) and a vow
(nadhr). An oath is intended to encourage, forbid, confirm, or belie, and can be broken by
offering an expiation. A nadhr is to vow to do an act of obedience toward Allah [such asa
worship ritual] either without a related blessing or expecting a blessing or removal of an
infliction. Its fulfillment is sought and so it cannot be discarded by offering an expiation.
This kind of vow is one for the obedience of Allah. As for the other forms of nadhr, they
are governed by the rulings applicable to the oaths. See al-Qawa‘id wa al-Furiig pg. 131.
56 It is termed as ghamiis because it first envelopes the person while he is performing
the sin, and then he will be engulfed in the fire of Hell.
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Expiation is the following:

1. Freeing a slave, or feeding ten poor people or clothing them.*’
2. If he is unable to do this, then he fasts for three days.*®

It is reported on the authority of Abd al-Rahman b. Samurah that the
Prophet said,
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If you take an oath to do something and [later] see soemthing

that is better than it, you should expiate your oath and do that
which is better.”**

In another hadith the Prophet said,

“Whoever takes an oath and says, ‘If Allah w1lls, then ‘there is 1o
breach on his part [if he does not fulfill it].”

7 The Shaykh said in al-Mukhtdrat al-Jalliyyah, (pg. 124) that the sound view governing
all the expiations is that it suffices to feed the poor. It is not necessary to pass the food
to their personal possession, as this is clear from the Qur’an and the Sunnah.

The Shaykh also concluded that if a person swears to do a set of different actions
in a single go—for example by saying, “By Allah, 1 shall not eat,” or, “By Allah, I shall
not drink”—he has to offer a similar number of expiations for the vows he has broken
regardless if he expiates for one of them or does not. (Ibid., pg. 109)

Similarly, the Shaykh concluded that a man who commits something unknowingly
or forgetfully after swearing that he would not so is not obligated to expiate for it. This
is true in all things including divorce, freeing a slave, and other things.

8 One has the option to offer expiation either before breaking the oath or after break-
ing it. See Niir al-Basd'ir, pg. 59.
9 Bukhari, 13/123; Muslim, no. 1652,
10 Ahmad, 2/10; al-Darmi, 5/182; Abli Dawiid, no. 3261; Tirmidhi, no. 1531, who called
it hasan; al-Nis@’1, 7/25; ibn Majah, no. 2105. The implication is here is that whoever
adds the words inshd Allah (If Allah wills) to an oath is not obligated to make expiation
even if he fails to fulfill the oath: The scholars have said that there are three conditions
which qualify this judgment:
1. The swearer has subjected the oath to Allah’s will, because he did not say the
words, “Allah willing” for mere blessings, nor was it a slip of tongue.
2. He adds the words, “Allah willing” immediately after the oath either expressly or
implicitly.
3. He utters the words, “Allah willing” verbally. He does not merely say them in his
heart and mind.
See Shaykh al-Bassam, Tawdi* al-Ahkam, 6/87.
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The components of an oath are the following:

1. the intention of the swearer,
2. the reason that provoked the oath, and
3. the utternace which indicates intention and purpose.

This applies except in cases of litigation, because the Prophet said,
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“The oath is to interpreted according to the intention of the one
who does it.”!

[Vows]

Making a vow is disliked, knowing that the Prophet prohibited making
it. He said,
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“No good comes from it, but it is a means of extracting somethmg
from a miserly person.”*?

If an individual makes a vow to do something righteous then he is
obligated to fulfill it. This is due to the saying of the Prophet,
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“Whoever vows to obey Allah, he should obey Him; whoever vows
to disobey Allah, he should not disobey Him.”*

If the vow is made about something permissible, or if it is made as
an oath, but is made out of stubbornness or anger, or it is a vow that
entails disobedience, then the [following occurs]:

a. Itis not to be fulfilled.
b. It entails expiation for breach of an oath.

! Muslim, no. 1653.

2 Bukhari, 11/575; Muslim, no. 1639.

463 Bukhari, 11/581; it is not found in Muslim.

164 The Shaykh said elsewhere, “Another view ascribed to Imam Ahmad is that vows
are not binding when they entail performing an act that is mubah (neutral), nor in acts

183



THE PATH OF THE WAYFARER

c. It is forbidden to fulfill that vow if it entails disobedience [to
Allah].

that involve disobedience to Allah, This view corresponds to the view of the majority
of the other scholars. It is sounder than the more well-known view of the Hanbalis,
for there is no religious argument entailing that such a vow is binding. The authentic
hadith, ‘Whoever takes an oath to disobey Allah must not [fulfill it and] disobey Him,’
also corroborates this. It is an established principle that a delayed clarification is not
worth consideration. Another point is that mubah oath is similar to an absurd oath.”
See al-Mukhtarat al-Jalliyyah, pg 125.
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Book of Felonies
(Kitab al-Jinayah)

Killing without right is divided into three categories:

1. Premeditated homicide, in which a person intentionally inflicts
an injury upon another which was the most likely cause for the
latter’s death. In this case the guardian of the murdered is given
the choice between gisas (legal retribution) or diyah (blood
money).* This is due to the Prophet’s statement,
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“If a peron’s relative is killed, he has the choice of two
options: either the murderer can be killed, or he can
request blood money. ¢

i

2. Quasi-deliberate homicide, in which a person intentionally
inflicts an injury on another that mostly likely did not lead to
his death.

165 The Shaykh has given preference to the view that the transgressor is to be inflicted
with the same injury, as the Prophet crushed the head of the Jew who had crushed
the head of a female servant between two stones. See al-Mukhtarat al-Jalliyyah, pg. 115.
6 Bukhari, 2/205; Muslim, no. 1355.
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3. Involuntary manslaughter,in which the crime is unintentionally
committed by the person, either directly or indirectly.

Concerning involuntary manslaughter, no legal retribution is paid;
rather the following occurs:

a. Expiation from the wealth of the killer

b. Blood money is paid to the ‘agilah, namely all his relatives, the
near and the distant ones. The blood money is distributed to
them in accordance to their status, and is distributed over a
span of three years, a third being paid every year.

The blood money for murder, and other crimes, has been elaborated
in detail from the hadith of ‘Amr b. Hazim in which the Prophet had
dictated to the people of Yemen saying,
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“Whoever wrongfully kills a béliever and his crime has been

legally proven, for him will be legal retribution equal to his crime,

except in the case where the relatives of the murdered agree [to
the blood money, in which case it will be the following:]

For murder, the blood money is one hundred camels,

For a nose, which has been completely severed, there is

blood money [of a hundred camels].

e TFor the tongue, the two lips, the penis, the testicles, the

backbone (sulb),” and the eyes there is blood money [of a
%7 Al-Sulb refers to a person’s back being broken, which forces him to move on his
belly, then the diyah is to be imposed. According to another opinion it also refers to a
man being struck by something on his back which renders him unable to have sexual

relations,
The Shaykh said that every faculty, like hearing, sight, smell, taste, touch, the power
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hundred camels].
For a foot, the blood money is half.
For a cranial injury (ma’maimah)*®® or an injury that reaches
the stomach (ja’ifah),* the blood money is a third.

e For an injury to a bone (munagqqilah),”° the blood money is
fifteen camels.
For each finger and toe, the blood money is ten camels.
For the teeth, it is five camels.
For an injury due to which a bone is exposed (madihah),*!
the blood money is five camels.
A man shall be executed for killing a woman.
For those who can pay the blood money only in gold, then
it shall be one thousand dinars. "2

The conditions for gisas (legal retribution) to be established are the
following:
1. The murderer be a mukallaf **.

to eat, walking, [sexual relation in] marriage, and others thing are all subject to the
payment of a complete diyah. If any of these are lost, the diyah is enforced on the per-
petrator. Even if more than one of the faculties are lost, the criminal is subject to pay-
ment of a complete diyah for each one of them. See Nir al-Basd’ir, pg. 56.

8 Ma’miimah is an injury that breaks apart the skin on the head and reaches the
cranium.

9 J@'ifah is an injury that penetrates to the inside of the abdomen and other similar
body parts.

70 Munagqgqilah is a head injury that fractures the skull bone and moves the bones from
their proper place.

7 Miidihah is an injury to the skull that exposes the bone but does not break it. Thus
injury is exclusively related to the skull and jaw.

72 Abli Dawiid in al-Mardasil pg. 255, and he said that it’s chain is not sahih; al-Nisa' in al-
Kubra 4/245; al-Hakim, 1/395; al-Bayhaqi, 4/89; al-Darm, 2/247; ibn Habban, 14/501.
The scholars have differed over the soundness of this tradition. A party has declared it
unsound while others considered it sound. Ibn ‘Abd al-Barr says in al-Tamhid (17/338),
“This is a famous letter related by the biographers of the Prophet and is well known
among the people of knowledge. It is too famous to require a chain of narrators (isnad).
It is more like a mutawatir report for the people have welcomed it with acceptance.”
Al-‘Uqayli says, “This is a sound (thabit) hadith.” Tbn Hajar in his al-Talkhis said, “A
group of scholars have declared this hadith as sahih not from the angle of its isnad but
due to its universality (al-shuhrah).” Tbn Kathir says in Tuhfah al-Talib (pg. 231), “The
Imams and authors have relied on this letter of Al ‘Amr b. Hazam in their books. It
is a manuscript that is like their inheritance. It is just like the manuscript of ‘Amr b.
Shu‘ayb which he narrates from his father who narrates from his father.” Another
similar thing is the statement of al-Zayla‘ as recorded in Nagb al-Rayah (2/342). For
additional information see Sahd’if al-Sahanbah by al-Thawban pgs. 92-132.

173 A person who meets the conditions to be held legally responsible for his actions.
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2. The murdered is someone whose blood cannot be spilled, and
that he be equal to the killer in [his embracement of] Islam, and
slavery or freedom. Therefore, a Muslim cannot be executed for
killing a non-Muslim, and neither is a free person executed for
killing a slave.

3. The murderer is not the parent of the murdered, since parents
are not executed for killing their child.

4. The guardians, who are of the age of accountability, are in
agreement [for retribution].

5. There is no fear of transgression in seeking gisds.

A group of people can be executed for the death of one person.
Also, retribution for an injury caused to each limb is achieved through
inflicting an injury to a similar limb, as proportionately as possible,
without transgression.*”* This is due to Allah’s statement,
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“We ordained for them in it** a life for a life, an eye for an eye,
a nose for a nose, an ear for an ear, a tooth for a tooth, and for
the wounds is a legal retribution. But if anyone forgoes it out of
charity, it will serve as his atonement [for sins]. Those who do not
judge by what Allah has revealed are the wrongdoers.” (Q, 5:45)

Additionally, the blood money for a free woman is half that of a free
man. However, the injures caused to her are equal [in retribution] to
the injures caused to him, until it reaches one third of the blood money.

774 The Shaykh said elsewhere, “The case of injuring a bodily organ is judged under the
same rule as taking a life. This is true in cases that warrant retribution in willful kill-
ing and transgression, otherwise the retribution is not necessary. However, in cases
where the application of law for retribution occurs, there are some conditions such as
equality and evenness in the place and part of the body. The same rule is applicable
to injuries that entail a legal punishment (hadd) where gisas is the rule due to the pos-
sibility of equality. In cases where there is no such possibility, then there is no gisas.”
See Nir al-Basa'ir, pg. 55.

75 Referring to the Torah
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Book of Legal Punishment
(Kitab al-Hudid)

Hudiid can only be exacted on the one who is a mukallaf and is aware of
the prohibition [of the action performed]. It is applied by the ruler or
his deputy, with the exception of a master who can apply it, especially
flogging, on his slave. However, the punishment of flogging on a slave
is half that of a free person.

[Oordained Punishment for Illegal Sexual Intercourse (Zina)]

The punishment for fornication, whether it is vaginal or anal, is the
following:

1. If the fornicator is married, and both persons involved are free
and mukallaf, then such a person is stoned to death.

2. If the fornicator is unmarried, then such a person is flogged a
hundred times and banished from his homeland for a year.

However, the punishrﬁent is only applied on the condition that the
fornicator confesses four times to the crime or four just witnesses give
testimony that they saw such person performing the act.”” Allah says,

5 The Shaykh stated that it is not a condition for a valid conviction that all four witnesses
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“The fornicating man and the fornlcatmg woman, flog each one of
them with a hundred lashes.” (Q, 24:2)

It is also related on the authority of ‘Ubadah b. al-Samit, in a marfit*
hadith, that the Messenger of Allah said,

5 Bl dls S S0 el S Jas B Je 1pid ‘L;;\,;\;
" 533“9 44:LA.U>—&_M.JLJQ::.'IJ\

“Take from me, take from me. Allah has made for thema way: [the

punishment for illegal intercourse of] a virgin with a virgin is one

hundred lashes and banishment for a year. As for the one who is
married then it is one hundred lashes and stoning [to death].”*”s

Here, the two commandments are eventually confined to stoning the
muhsan (married person) as was the case of Ma‘iz and the Ghamidi
woman.*”’

[Ordained Punishment for Qadhf]

Whoever accuses a muhsan of adultery or bears witness that such a
person has committed the act, but the testimony is not fully established
[because there are less than four witnesses], then the slanderer is to be
flogged eighty lashes.”® Alternatively, the punishment for the one who
falsely accuses an unmarried person of fornication is ta‘zir (disciplinary
punishment decided by a judge). Here, the muhsan is a free, sane, and
chaste person. Besides, ta'zir is obligatory for every sin in which there

of an incident of adultery/fornication appear before the court to testify together in the
same meeting. Even if they come separately and in different sessions of the hearing,
their testimony is not rejected. Similarly, their testimony is not rejected if two of them
testify that they saw him committing adultery/fornication with her on one particular
day or house and the other two testify that they saw them committing the act in a
different house or day. See al-Mukhtdrdt al-Jalliyyah pg. 118.

476 Muslim, no. 1690.

77 Meaning, the two punishments of stoning and flogging cannot be combined together
as is clear in the hadith reported by ‘Ubadah b. al-$amit.

8 The Shaykh said elsewhere, “The punishment for falsely accusing a virtuous woman
is the right of Allah, and cannot be dropped even if the accused forgives the accuser.”
See al-Mukhtarat al-Jalliyyah pg. 119.
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is no known legal punishment (hadd) or expiation (kaffarah).*”
[Ordained Punishment for Theft]

Whoever steals a quarter of a dinar of gold or something equivalent
to it [in value] from a secure location (hirz), then his right hand is
amputated from the wrist. If he commits theft again, then his left
foot is amputated from the ankle. If he once again steals, then he is
imprisoned, as only a hand and a foot can amputated. Allah says,
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“Cut off the hands of the thieves, male or female.” (Q, 5:38)

On the authority of ‘A’ishah who related, in a marfii‘ hadith, that the
Prophet said,
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“The hand of a theif is not amputated except for that which equals
a quarter of a dinar or above.”*®

It is also related in another hadith,
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“The hand is not to be amputated for fruit or the pith of a palm-
tree.”s!

#% The Shaykh said elsewhere, “A maximum of ten lashes can be awarded to the
criminal over and above the prescribed punishment. The Prophetic saying, “No one
can be lashed with more than ten lashes, except in the punishments prescribed by the
Almighty,” means that no one can be treated in this manner except in any sinful crime.
This maximum limit is observed in case of punishing a youngster, a wife, a slave, or
others like them for a bad behavior that is not considered a crime under the divine
law.” See al-Mukhtarat al-Jalliyyah pg. 119.

18 Bukhari, 12/86; Muslim, no. 1684.’

81 Malik in al-Muwatta, no. 32; Ahmad, 3/463; ad-Darmi, 2/174; Ab{i Dawiid, no. 4388;
Tirmidhi, no. 1449; an-Nisa'i, 8/87; ibn Majah, no. 2593; al-Bayhaqi, 8/263. Hafiz ibn
Hajar says in al-Talkhis (4/73) that al-Tahawi said, “The text of this hadith has been ac-
cepted as authentic by the scholars.”

Thamar refers to the dates that are still on the date palm trees before they are
plucked. Kathar refers to the date pits. They reason why the hands of the thief are not
amputated for their theft is that one of the conditions for the implementation of the
punishment of amputation is that the stolen item be held in a safe location, while both
thamar and kathar are not guarded. According to the three Imams the thief is forced to
pay their price. Imam Ahmad however says that he is to pay double the price, basing
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[ordained Punishment for Hirabah (Banditry)]

Concerning bandits, Allah says,
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“The recompense for those who wage war against Allah and His
Messenger, and endeavor to spread corruption in the land is that
they should be killed, crucified, amputation of alternate hands

and feet, or be exile from the land.” (Q, 5:33)

Bandits are those who attack travelers on the roads, stealing their
money or killing them. [Their punishment is the following:]

1. Whoever kills and takes the people’s money, then he is executed
and crucified.

2. Whoever kills, then he is only executed.

3. Whoever takes the people’s money, then his right hand and left
foot is amputated.

4. Whoever only frightens the people, then he is exiled from the
land.#2

[Rebels]

Those who revolt against the ruler, intending to depose him of his title
are considered rebels (ahl al-baghy). The ruler should open a dialogue
with them and try to eliminate their grudges, of things that are not
permissible, and to refute their arguments. Then, if they end their
revolt, the ruler should refrain from fighting them, except those who
murdered people. The subjects should aid the ruler in fighting against
the rebels. If the population are compelled to the bandits or damage
their property, then nothing is due on them. However, if they are killed

his view on the hadith of Rafi‘ b. Khadij for the difference in opinion in the school. As
for the question whether the doubling of the actual price is exclusively meant for the
above mentioned two items or is generally applicable to everything that is stolen while
not being guarded, the Shaykh preferred the view that it is generally applicable to all
such items. See al-Mukhtarat al-Jalliyyah, pg. 120.

482 The Shaykh has related elsewhere, “When the highway robber commits a crime that
calls for gisds, but is less than murder, then the requirements of the law of retribution
are fulfilled.” See al-Mukhtarat al-Jalliyyah, pg. 120.
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[by the bandits], then they shall be considered as shahid (martyers).
The fleeing rebel is not pursued, the wounded from them is not killed,
their wealth is not taken as booty, and their families are not taken as
captives. However, no guarantee is due on either of the fighting parties
for what is wasted during war, of lives or properties.
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-CHAPTER-
RuLEs CONCERNING THE APOSTATE (MURTADD)

The apostate is the one who abandons Islam for disbelief, which can
occur through action, speech, or doubts. The scholars, may Allah have
mercy on them, have mentioned in detail that which causes a person
to leave Islam, knowing that they are all traced back to denying that
which the Messenger of Allah came with, in totality or in part. Whoever
apostatizes should be asked to repent over three days, after which he
either [repents and] returns to Islam or is killed by the sword.
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-CHAPTER-
JupiciaL RuLinGs, LEGAL PROCEEDINGS,
SupPORTING EVIDENCES, AND TYPES OF TESTIMONIES

Judicial rulings are indespensible for people, and therefore it is a
collective obligation upon all the Muslims. The ruler is bound to instate
[as a judge] a person who has the ability to carry out the required tasks,
from among those who are knowledgable about adjudication and legal
rulings, and their implications upon the people. Therefore, a ruler
should instate the person who is most fit for the job in terms of the
needed attributes of a judge. This is because the one who is competent
to assume such a role is bound to carry it out [properly], even if there
is no other competent person to fill the post or if such a post keeps him
from doing something else that is more important. In this regard, the
Prophet said,
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“The onus of proof is upon the plaintiff, and the taking of an oath
is upon the defendant.”
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“I decide [a case] based on what I hear.”**

Therefore, whoever claims a right to a property, or anything similar,
is required to present proof for it in the following form:

a. Two just male witnesses,
b. one male and two females,** or

3 Tirmidhi, no. 1341; Tirmidhi recorded this tradition on the authority of ‘Abdullah
b. ‘Amr. The isnad of the tradition is weak as clarified by Hafiz ibn Hajar in al-Takhlis.
Al-Bayhaqi has also narrated this on the authority of ibn ‘Abbas. Imam al-Nawawi
declared the isndd as hasan in his al-Arba‘in as well as by al-Hafiz in al-Fath. The hadith
whose authenticity is agreed upon is the following, “However, the oath is upon the
defense.” It has been recorded by Bukhari, 8/213; Muslim, no. 1711.

1 Bukhari, 13/157; Muslim, no. 1713. The Shaykh said, “One cannot decide to have
certain knowledge except in the matters where either of the contestants confesses, or
the issue becomes clear during the case for judgment.” See Niir al-Basd'ir, pg. 61.

5 The Shaykh said elsewhere, “A great number of the pious predecessors have preferred
the view that the testimony of two women equals that of a single man in every matter,
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c. one male accompanied with an oath from the plaintiff.

This is established from the words of Allah,
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“Call in two of your men as witnesses, but if two men are not

available, then a man and two women, whom you agree as
witnesses.” (Q, 2:282)
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It is also reported in an authentic hadith that the Prophet passed
judgment on the basis of a testimony of a witness and a sworn oath.*
However, if the plaintiff has no supporting evidence for his claim, the
defendant is required to take an oath for his innocence, in which case
he will be judged to be innocent. If the defendant refrains from taking
an oath, then he is judged as having denied to take an oath, and so the
request for an oath is turned to the plaintiff. If the plaintiff swears an
oath, after the refusal of the defendant, then the plaintiff is entitled to
that which he claimed.

As for the types of evidences, which would indicate the truthfulness
of either of the two litigants, it includes the following cases:

a. If the claimed object is in the possession of either of the two
litigants, then it belongs to one in whose possession it is.

b. If two engage in legal proceedings for the possession of a
property, which can only belong to one of them, such as in the
following cases: A carpenter or someone similar to him claiming
a woodworking tool, or a blacksmith or someone similar to him
claiming a blacksmithing tool, and so forth.

Alternatively, bearing witness about a person’s right is a collective
obligation, while giving testimony is an individual obligation. It is a
prerequisite for the witness to be just on both a private and public
level, knowing that the just person is the one whose testimony is
acknowledged by the people. Allah says,

in reality, even in the cases of gisas, marriage, divorce, lineage, and legal punishment,
etc. However, this view requires evidence and rationale.” See al-Mukhtarat al-Jalliyyah

pg. 127.
486 Muslim, no. 1712.
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“Whom you agree as witnesses.” (Q, 2:282)

Also, it is not permissible for a person to bear witness for something
other than that which he has knowledge of through either of the
following ways:

a. Physical observation,

b. hearing from the one against whom he is giving witness, or

c. common circularity of a report on something where such
circularity is required, such as in cases of lineage and the like.

The Prophet said to a man,
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“Do you see the sun?” He said, “Yes,” so the Prophet said, “Then

testify in a case just as clear as you see the sun; otherwise, [if you
are uncertain] then do not testify.”*’

As for the things which prevent testimony, they include suspicion of
untruthfulness due to a plausible reason, such as:

1. The case of a parent giving testimony in favor of a child, and
vice versa.

2. The case of a spouse giving testimony in favor of the other.

3. The case of a person giving testimony against his enemy.*?

7 Jbn ‘Adi has recorded this hadith in al-Kamil, 2/361; al-‘Uqayli in al-Du‘afd’, no. 380;
al-Hakim in al-Mustadrak, 4/98, who declared it sahih. However, al-Dhahabi rejected it
by saying, “Ibelieve it is very weak.” Concerning ‘Amr b. Malik al-Basari, ibn ‘Adi says,
“He would steal hadith.” Ibn Masmiil has been declared unreliable by more than one
authority. Bayhaqi has recorded it (10/156) and commented: “Al-Humaydi has criti-
cized ibn Masmiil. The hadith has never been reported through any reliable chain.” Al-
Hafiz said in al-Talkhis (4/281), “The isndd includes Muhammad b. Sulayman b. Masmiil
who is weak.” He says in Baliigh al-Maram, “The hadith has been recorded with a weak
chain of narrators. Al-Hakim has declared it sound but he is mistaken.”

48 The Shaykh noted his preference in al-Mukhtarat al-Jalliyyah (pg. 127) with the following
words, “When the reliability of one or two of the mentioned persons is ascertained,
externally and internally, their testimony may not be rejected due to these factors.
The fact that their evidence is acceptable is established through certain knowledge. it
cannot be overrun by mere accusation leveled against the witnesses which is at best a
probability; rather, it is not reliable when leveled at people of this stature. On the con-
trary, if their external and internal reliability is not established, but they are reliable
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It is reported in a hadith that,
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“The testimony of a faithless man and a faithless woman, the

carrier of enmity (ghamar)* against his brother, and the servant
(gani‘)*°infavor of ahousehold [which he serves] is not allowed.”**

It is also reported in another hadith that,
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“He who takes an oath in order to entitle himself [to the

possession] of a property, whereas he is a liar, would meet Allah
in a state that He would be very angry with him.”**

only apparently then their testimony may be rejected if the factors against it are strong.
Different people enjoy different levels of reliability. They are all not the same.”
%89 Ghamar refers to malice and venom.

90 Qani* refers to a servant who is exclusively devoted to the service of his masters
and fulfilling their needs, due to the authority they have over him and the benefits he
draws from them. Therefore, the blame [for his wrongs] extends to them.
1 Ahmad, 2/181; Abii Dawiid, no. 3600, 3601; ibn Majah, no. 2366.

992 Bukhari, 11/558; Muslim, no. 138.
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-CHAPTER-
Division (Qrsman)

Division is of two types:

1.

Forcible division, which refers to that which can be divided
with no harm or compensatory restitution [to either party], as
is the case with similar objects, spacious dwellings, and large
properties.

Mutual division, which refers to distribution of that which
involves harm, as one of the partners does not benefit from
his share, or that in which [shares] cannot be amended except
through compensatory restitution from one of them, and
therefore must involve the consent of all the partners. If one
of the partners demands that the object be sold, then it is
obligatory that his demand be fulfilled. However, if the partners
rent out [the property], then the rent is distributed among the
partners according to his share, and Allah knows best.
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-CHAPTER-
AckNOWLEDGEMENT (IQRAR)

Iqrar means that a person acknowledges all the rights that are due
upon him, through any utterance that indicates acknowledgement, on
the condition that the one acknowledging is a mukallaf. It is thus one of
the most substantial proofs. It covers all the fields of knowledge, such
as worship, transactions, marriage contracts, crimes, etc. It is related
in a hadith, “There is no excuse for the one who acknowledges [a right
on himself].”*?

It is obligatory on an individual to acknowledge all the rights that
are due from him to other people so that he is absolved either through
settlement or the owners forgoing it. It is only Allah who knows best.

May the peace and blessings of Allah be upon our noble Prophet
Muhammad, and upon his family and Companions.

Written by the one who is in need of his Lord’s forgiveness, who
implores his Lord to grant him wellbeing in both his religious and
worldly affairs, Abd ar-Rahman b. Nasir b. Sa‘di, may Allah have mercy
on him and forgive him, his parents, and all the Muslims.

93 Al-Sakawi says in al-Magqasid al-Hasanah (pg. 1311): “Our teacher (Ibn Hajar) said,
‘The tradition is baseless. The meaning is also not sound when considered without
qualification.”
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Ablution: See Wudu’
Agigah: 90

Bathroom
facing the Qibla: 8
impermissible places: 8
what to say when entering: 7
what to say when exiting: 7

Divorce: see Talag
Dowry
alimony: 155
should be easy for the husband:
154
when it should be paid: 155

Emancipation (‘Itq)
best form of worship: 136

can occur through the following:

136
mudabbar: 137
mukatabah: 137

Fasting: See Siyam

Felonies
blood money: 186-7
conditions for legal retribution:
187-8
types of murder: 185-6
Food and Drink
meat
aquatic: 173
land: 174
forbidden type: 174
non-Meat: 173
Funeral: See Jandzah

Ghusl

embracing Islam: 17

Jjanabah: 17

menstruation: 20

method of its performance: 17, 18

obligatory elements: 18

things that are impermissible to
do without it: 20

washing the deceased: 17

when it becomes Obligatory

what constitutes janabah: 17
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Hajj

description of the Prophet’s hajj:
77-82

expiations: 84, 85

obligations of hajj: 82, 83

pillars: 82

sd'y: 86

slaughtered animal: 85, 89

tawaf
conditions: 85
recommended actions: 86

types of hajj: 83

upon whom is it mandatory: 77

what must be avoided: 84

Hayd: 21
Hudiid (Legal Punishment)
acknowledgement: 200
apostasy: 194
banditry: 192
division of property: 199
illegal sexual intercourse; 189-90
judicial Rulings :
collective obligation: 19
onus of proof: 195
gadhf: 190
rebellion: 192
ta‘zir:190
testimony
individual obligation: 196

whose testimony is forbidden:

197,198
theft: 191
Hunting
by dogs: 178

Impurities
feces and urine of permissible &
impermissible animals: 10
method of removing: 9
things that are impure: 9
urine of a female infant: 10, 11
urine of a male infant: 10, 11

Inheritance
‘awl: 133
cognate relatives (dhawi al-
arham): 134
Inheritors
brothers: 130, 131
daughter: 130, 131
father: 130
fetuses: 135
husbands: 130, 132
kalalah: 131
missing person: 135
mother: 130
sisters: 130, 131
son: 130
wives: 130, 132
legal heirs (ashab al-furi’): 131
residual heirs (asabah): 132, 133
rights fulfilled by his estate: 134
that which causes a person to
become an inheritor: 135
those with no inheritors: 134
uterine Siblings: 132
what causes a person to lose the
inheritance: 135

Janabah (major ritual impurity): See
under Ghusl

Janazah
concerning the grave: 58
manner of the prayer: 56
preparing the dead: 57, 58
reciting Surah Ya-Sin: 57
saying la ilaha ild Allah: 57
shroud: 56
supplication for a deceased child:

57,58 ‘

visiting the grave: 59
wailing: 59

Marriage: See Nikdh

Mosques
entering them: 27
what to say when entering: 27
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Nikah Ritual Bath: See Ghusl

a woman is married for four
things: 139
conditions of Marriage
presence of a guardian: 142
consent of the woman: 142,
143
making the marriage known:
143
marriage to a suitable person:
143
spouse be specified: 143
conditions within a marriage
contract
invalid conditions: 148
valid conditions: 148
contracted through the following:
141
defects in marriage: 149
delivering a sermon: 140
prohibited forms
permanently forbidden form:
144-5
temporary forbidden form: 146
proposing to an already proposed
woman: 140 v
proposing to a woman in ‘iddah:
140
spousal treatment
obligation upon the husband:
150
obligation upon the wife: 150
co-wives: 150-1
a wife waives her rights: 150
marital discord: 151-2
sunnah of the Messenger: 139

Oaths
components: 183
expiation: 182
validity: 181

Pilgrimage: See Hajj
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Saldh (obligatory prayer)

audible prayers: 28, 29
catching of the rak’ah: 24
characteristics of the prayers: 27,
28, 29, 30, 31, 32
combining the prayers: 47
conditions: 23, 26
delaying the prayer: 24
‘Eid Prayer
obligatory for all: 52
recommended components: 53
sunnah components: 52
fear prayer (salat al-khawf): 48
method of its performance: 48
Friday (Jum‘ah) Prayer
conditions: 49
lengthening the prayer and
shortening the sermon: 50
method of the sermon: 50, 51
preferred to do the following:
51
upon whom is it obligatory: 49
impermissible places: 26
missing the prayer: 24, 25
nullifiers: 38
pillars: 32
praying in congregation
benefits: 43
choosing the imam; 44, 45
following the Imam: 44
least number for congregation:
43
those who are pardoned: 47
prohibited times: 41, 42
sunnah prayers: 35
supplications after the prayer:
33,34
timing of the prayers: 23, 24
that which is disliked: 39
that which must be covered of the
body: 25
voluntary prayers
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Salah (cont’d)
salat al-kusiif (eclipse prayer):
40
salat al-witr: 40
salat al-istisqa@’ (prayer for
rain): 41
Siyam
breaking the fast with dates or
water: 73
hastening to break the fast: 73
intention: 72

making up the fast for a deceased

person: 74
obligatory fast: 71
sighting of the Moon: 72
that which breaks the fast: 72, 73
those who are excused: 72
upon whom is it obligatory: 71
voluntary fasts: 74, 75
prohibited days for fasting: 75
Slaughtering
conditions: 177, 179
game animals: 177
Spending
custody: 170
obligated to spend on: 169
spouses: 169
Sujid al-Sahw (Prostrations for
Forgetfulness)
prescribed for the following: 36
when is it performed: 37
Sujiid al-Shukr (Prostrations for
Gratitude): 37
Sujid al-Tilawah (Prostrations for
Recitation): 37

Taharah (purification)
by water: 4,5
change in its characteristics: 5
istinjd’: 7
required for salah: 4
utensils: 6
Taldg
based on conditions: 156

ild’: 160

khul’: 164

li‘an: 162-3

prescribed time: 155

types of divorce
irrevocable: 157-8
revocable: 156, 158

words signifying divorce: 156

zihar: 160-1

Tayyamum
conditions when substitute for
water: 19
Type of purification: 19
Transactions
agency (wakdlah)
deputize another: 108
permissibility: 107
when it is not valid: 108
bequests (Wasiyyah)
for an heir: 126, 127
taken from one third of the
wealth: 125
to whom it is given: 125
competition: 117
conditions: 91-94, 96
crops: 97
deposits: 120
endowment (wagf): 123, 124
father taking from his son’s
wealth: 126
forward Sale
validity: 101
gifts
cannot asked to be returned:
125
should be reciprocated: 126
taken from the total wealth:
125
Gratuity
taken from one third of the
wealth: 125
to whom it is given: 125
interdiction due to bankruptcy
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Transactions (cont’d)
a judge freezing the assets: 104
no creditor is given
precedence over another:
104

INDEX

divorce prior to
consummation: 166
missing husband: 167-8
pregnant woman: 165
istibra': 168

permissibility: 104 Wudu’

ruler can appoint a guardian:

105

insurance: 103

lagit (foundling): 115

leasing (jjarah): 113

loans: 120

lost objects (lugatah): 115

mortgage: 102, 103

options to cancel

intention (niyyah): 12

method of its performance: 12

nullifiers: 15

obligatory elements: 13

things that are impermissible to
do without it: 20

wiping over a cast or a gauze: 14

wiping over the khuffs: 13, 16

based on conditions: 98 Zakah

before departing: 98
deception: 99
defective: 99
partnership (sharikah)
permissibility: 108
types of partnerships: 109, 110
when they become invalid: 110
preemption (shuf'ah):121
reconciliation between parties
permissibility: 106
revitalization of Barren Land: 112
royalty (ja‘alah): 113
sharecropping
definition: 110, 111
permissibility: 110
sponsorship: 103
usurping of Property: 118
usury: 95, 96

Vows: 183
Waiting Period
‘iddah
due to death of husband: 166
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al-fitr

time for payment: 67

upon whom is it obligatory: 67
conditions for zakdh being due: 61
categories it is obligatory upon

and the amount

buried Treasure: 66

business merchandise: 65

cows: 64

grains: 64

livestock: 62

loan: 65

money: 64

sheep: 62, 63

silver: 63

vegetation: 64
person it is obligatory upon: 61
recipients

not permissible upon the

following; 69
to give where it will be more
beneficial: 70



